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A
lmost two decades ago, in Moncharsh v. Heily & Blase, 3 
Cal. 4th 1 (1992), the California Supreme Court held that 
under the California Arbitration Act (CAA), a court is not 
permitted to vacate an arbitration award based on errors of 
law by the arbitrator (with certain narrow statutory excep-

tions). That holding was considered virtually inviolable until two years 
ago, when one member of the Court observed that “it is arguably 
the case that [in Moncharsh] the [C]ourt went too far in emphasizing 
arbitral fi nality at the expense of obtaining a just and reasonable 
result.” Cable Connection Inc. v. DIRECTV Inc., 44 Cal. 4th 1334, 
1374 (2008). The majority in Cable Connection found an exception to 
Moncharsh and held that judicial review of arbitration awards based 
on legal error is permissible where the arbitration agreement itself 
provides for such review. 

Recently, in Pearson Dental Supplies Inc. v. Superior Court, 48 Cal. 4th 
665, 669 (2010), the Supreme Court created yet another exception to 
Moncharsh, this time permitting judicial review of an arbitration award 
that would deprive an employee of a hearing on the merits of “an unwaiv-
able statutory claim.”

In Pearson Dental, the plaintiff sued his employer, alleging age dis-
crimination in violation of California’s Fair Employment and Housing Act 
(FEHA). Pearson Dental successfully moved to compel arbitration based 
on an arbitration agreement it had discovered in the plaintiff’s personnel 
fi le. 

Pearson Dental then asked the arbitrator to grant summary judgment 
based on an arbitration agreement provision requiring any dispute to 
be submitted to binding arbitration within one year after it arose. The 
arbitrator granted the motion, but the trial court subsequently vacated 
the arbitration award, ruling that the arbitrator had made a clear error 
of law in failing to apply the tolling provisions of California Code of Civil 
Procedure Section 1281.12. 

The Court of Appeal reversed, reinstating the arbitration award. 
Although agreeing that the arbitrator had misapplied the tolling period 
provided by Section 1281.12, the court held that the arbitrator’s deci-
sion “’is insulated from judicial review’” and that legal error “’is not a 
proper basis upon which either to deny confi rmation of the arbitration 
award or to vacate the award.’” The appellate court also rejected the 
argument that the one-year limitation period in the arbitration agreement 
was unconscionable. 

The California Supreme Court granted review. In his 4-3 majority opin-
ion, Justice Carlos R. Moreno quickly dispatched the question whether 
the arbitrator had committed a clear error of law, fi nding he had misap-
plied the tolling provisions of Section 1281.12. The Court then turned to 
whether that legal error provided a basis for the trial court to vacate the 
award. 

Reexamining Moncharsh, the Supreme Court cited language recogniz-
ing “’that there may be some limited and exceptional circumstances 
justifying judicial review of an arbitrator’s decision’ such as when ‘grant-
ing fi nality to an arbitrator’s decision would be inconsistent with the 
protection of a party’s statutory rights.’” The Court also noted that in a 
later case, Armendariz v. Foundation Health Psychcare Services Inc., 24 
Cal. 4th 83 (2000), involving a FEHA claim, it had held that arbitration 
agreements in the employment context “‘cannot be made to serve as a 
vehicle for the waiver of statutory rights created by the FEHA’” and “that 
a party to such an arbitration agreement must be able to fully vindicate 
his or her statutory cause of action in the arbitral forum.” To ensure such 
vindication, Armendariz held that, among other things, there must be a 
written arbitration decision and judicial review that is suffi cient to ensure 
the arbitrators have complied with the requirements of the FEHA. 

T
urning to the facts before it in Pearson Dental, the Supreme 
Court rejected the argument that “all Armendariz requires is a 
written arbitral award.” Instead, the Court held that as a result 
of the arbitrator’s clear legal error, the plaintiff was unable to 
receive a hearing on the merits of his FEHA claim in any forum, 

which “’would be inconsistent with the protection of a party’s statutory 
rights.’” The Court concluded that where an arbitration award’s legal 
error deprives an employee of a hearing on the merits of his FEHA claims 
(or other claims based on unwaivable statutory rights), a trial court may 
vacate the award on the basis of that legal error. 

Interestingly, the Supreme Court had held in Moncharsh that judicial 
review of arbitration awards for legal error could not be based on the 
rationale that an arbitrator has exceeded his or her powers within the 
meaning of Section 1286.2(a)(4) of the Code of Civil Procedure when 
the legal error appears on the face of the award, since “[i]t is well 
settled that ‘arbitrators do not exceed their powers merely because they 
assign an erroneous reason for their decision.’” But at the end of its 
analysis in Pearson Dental, that is precisely the statutory provision cited 
by the Court for permitting judicial review of arbitration awards in the 
FEHA context: “[A]n arbitrator whose legal error has barred an employee 
subject to a mandatory arbitration agreement from obtaining a hearing 
on the merits of a claim based on such right has exceeded his or her 
powers within the meaning of Code of Civil Procedure Section 1286.2, 
subdivision (a)(4), and the arbitrator’s award may properly be vacated.” 

The Supreme Court also held that the language in the arbitration 
agreement requiring the plaintiff to submit his claims to binding arbitra-
tion and limiting resort to an administrative forum did not render the 
arbitration agreement unconscionable or unenforceable. 

Three justices, in a concurring and dissenting opinion authored by Jus-
tice Marvin R. Baxter, joined the majority in holding that the arbitration 
agreement itself was not unconscionable or unenforceable. However, 
they questioned the remainder of the majority’s decision on a variety of 
grounds, including that it appears to provide only a one-way street for ju-
dicial review of arbitration awards, allowing employees to seek review of 
adverse arbitration decisions on the basis of legal error, but not allowing 
any similar exception to Moncharsh’s general rule of non-reviewability as 

to arbitration awards that wrongly favor 
employees. 

So what are the implications of 
Pearson Dental for the arbitration of 
disputes, particularly in the employment 
context? First, Pearson Dental makes 
clear that arbitration agreements can 
be used by California employers to re-
quire employees to submit FEHA (and 
similar) claims to binding arbitration 
rather than for adjudication by an 
administrative entity such as the 
Labor Commissioner or through a 
damages action in court. 

Second, Pearson Dental 
refl ects a growing divide be-
tween the CAA and the Federal 
Arbitration Act (FAA). As held 
in Cable Connection, parties 
to an arbitration agreement 
governed by the CAA may 
provide for judicial review 
based on legal error in the 
agreement, whereas the 
U.S. Supreme Court 
has reached a contrary 
conclusion regarding 
agreements governed 
by the FAA. See Hall Street Assocs. L.L.C. v. Mattel Inc., 552 U.S. 
576 (2008). Parties drafting arbitration agreements will want 
to think carefully about the advantages and disadvantages of 
judicial review in determining whether the agreement should be 
governed by the CAA or the FAA.

Finally, despite Justice Baxter’s pessimism on the subject, 
employer defendants in future cases should continue to exam-
ine whether the principles explored in Armendariz and Pearson 
Dental provide employers with the same latitude as employ-
ees to seek judicial review of adverse arbitration decisions 
under FEHA. The majority opinion did not directly address 
this question, and much of the rationale used to justify the 
holding for an employee could arguably be used in lower 
courts to support similar arguments for employers. Like-
wise, the rationale for affi rming review to protect FEHA 
claims could be used where other important statutes 
are implicated, either within or outside the employ-
ment context.

Another Exception for Judicial 
Review of Arbitration Awards
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suffi cient to invoke the right to remain silent. Rather the Court said that 
there must be an “unambiguous” invocation of this right. Earlier, in Davis 
v. United States, 512 U.S. 452 (1994), the Supreme Court held that an 
invocation of the right to counsel under Miranda must be done in a clear 
and unambiguous manner. The Court ruled that the same is true of the 
right to remain silent.

The Court then found that Thompkins had validly waived his right to 
remain silent. The Court said that the waiver of this right need not be ex-
plicit; that “[a]n implicit waiver of the ‘right to remain silent’ is suffi cient 
to admit a suspect’s statement into evidence.” The Court thus upheld 
Thompkins’ conviction.

Justice Sonia Sotomayor wrote a vehement dissent joined by Justices 
John Paul Stevens, Ruth Bader Ginsburg, and Stephen G. Breyer. She ac-
cused the majority of turning Miranda on its head and lamented the irony 
that silence is not suffi cient to invoke the right to remain silent.

It is impossible to reconcile the Supreme Court’s decision in Berguis 
v. Thompkins with Miranda v. Arizona. This is yet another example, and 
there have been many, of the Roberts Court’s lack of concern with prece-
dent and stare decisis. In Miranda, the Court said that “[i]f [an] interro-
gation continues without the presence of an attorney and a statement is 
taken, a heavy burden rests on the government to demonstrate that the 
defendant knowingly and intelligently waived his privilege against self-in-
crimination.” But in Thompkins, the Court said that the government need 
not show a knowing and intelligent waiver in order to fi nd a suspect’s 
statements admissible.

In Miranda, the Court said: “Whatever the testimony of the authorities 
as to waiver of rights by an accused, the fact of lengthy interrogation or 
incommunicado incarceration before a statement is made is strong evi-
dence that the accused did not waive his rights. In these circumstances 
the fact that the individual eventually made a statement is consistent 
with the conclusion that the compelling infl uence of the interrogation 
fi nally forced him to do so. It is inconsistent with any notion of a volun-
tary relinquishment of the privilege.” Under this analysis, Thompkins’ 
incriminating statements should have been excluded.

Nor is it consistent with the right to remain silent to hold that silence 
is insuffi cient and that a defendant must specifi cally say that he or she 
is invoking the privilege against self-incrimination. Few suspects realisti-

cally will have the knowledge to recite these magic words. After Thomp-
kins, police can keep questioning a silent suspect for hours and hours 
until they fi nally obtain an incriminating answer.

Miranda created a strong presumption that confessions are inadmis-
sible if obtained after questioning unless there has been an explicit 
waiver of the Fifth Amendment privilege against self-incrimination. In 
sharp contrast, Thompkins creates a strong presumption that confes-
sions are admissible if obtained after questioning unless there has been 
an explicit invocation of the right to remain silent. This really does turn 
Miranda on its head.

Ultimately, the underlying issue is whether Miranda matters. Miranda 
was based on great concern about the inherent coercion when suspects 
are subjected to in-custody police interrogation. The Supreme Court has 
explained that Miranda refl ects our society’s “preference for an accusa-
torial rather than an inquisitorial system of criminal justice” and a “fear 
that self-incriminating statements will be elicited by inhumane treat-
ments and abuses.” It is based on a realization that while the “privilege 
is sometimes a shelter to the guilty, [it] is often a protection of the 
innocent.” Withrow v. Williams, 507 U.S. 680 (1983).

In 2000, in Dickerson v. United States, 530 U.S. 428 (2000), the 
Court, in a 7-2 decision, reaffi rmed Miranda v. Arizona. But the Court’s 
decision in Berguis v. Thompkins shows the hollowness of that commit-
ment. As Justice Sotomayor observed in her dissent, “Today’s decision 
bodes poorly for the fundamental principles that Miranda protects.”

Silencing Miranda 
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