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Recently, in SmileDirectClub, LLC v. Tippins,* the Ninth Circuit held that individual members of the California
Dental Board who are market participants can be personally liable for antitrust violations, even when their actions
are consistent with the board’s regulatory authority. SmileDirectClub sued the individual board members for
monetary damages, alleging they conspired to prevent it from competing against them in the orthodontics market
by harassing SmileDirectClub with unfounded investigations and subjecting it to an intimidation campaign
designed to drive it from the market.? Like many occupational regulatory boards across the United States, the
California Dental Board must include members who are licensed in the profession they regulate. The potential
conflict of interest is obvious. Acknowledging this concern, the Ninth Circuit confirmed that market participant
board members receive immunity from antitrust liability only if they meet stringent requirements for state action
immunity.?

SmileDirectClub is not an outlier; it is part of a pattern of increased antitrust litigation against state occupational
regulatory boards following the Supreme Court’s decision in North Carolina State Board of Dental Examiners v.
FTC (Dental Board II).* There, the Supreme Court clarified that certain nonsovereign actors, such as state
occupational regulatory boards whose members are active market participants, must satisfy a two-prong state
action test to receive immunity from antitrust claims under Parker v. Brown, 317 U.S. 342 (1943).° Namely, they
must show (1) the allegedly anticompetitive conduct is clearly articulated as state policy, and (2) the board is
actively supervised by the state.® The Court based its rationale on the inherent conflict of interest between the
active market participant members’ own economic interests and those of the state and consumers,’ rejecting the
board’s argument that it was exempt from the “active supervision” requirement merely because it had been
designated as a state agency.?

Because Dental Board II made it more difficult for market-participant members of boards to claim state action
immunity, there has been a sharp increase in antitrust suits filed against regulatory boards and their members.
More than a dozen actions were filed in ten states between 2015 and 2017 alone.? These suits not only expose a
state to financial liability, but the threat of personal liability and treble damages can discourage market participants
from serving on boards.!® The prospect of defending against even a baseless lawsuit may deter participation.
Moreover, the outcome of these lawsuits will have repercussions for American workers subject to licensing and
regulation by these boards. As of 2017, there were 1,790 state occupational licensing boards in the United States,
with the average state having 39 boards."! The U.S. Bureau of Labor Statistics found that, in 2021, about 24% of
U.S. employees worked in occupations with certification or licensing requirements.”? If market participants are
deterred from serving on boards because of potential liability, there could be de facto deregulation of the
occupations they would have helped to regulate.’?
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SmileDirectClub and Dental Board II acknowledge the inherit tension that exists when market participants are
designated to regulate market activity. Occupational licensing entities are supposed to protect consumers by (1)
ensuring there are minimum qualifications to practice a vocation, (2) administering discipline to licensed members
of the profession, and (3) establishing continuing education requirements.'* State legislators often require some or
all of the members of regulatory boards to be active participants in the profession that they regulate because this
ensures the boards will have access to specialized knowledge about the occupation when making regulatory
decisions. Current practitioners are better positioned to determine qualifications, assess competence, and stay on
top of emerging threats to public welfare.”* However, market participants may also prioritize their own interests
over those of the public, enacting regulations that allow existing members to monopolize the occupation or stifle
competitive innovations.*s

This article discusses ways that states can incentivize active professionals to serve on regulatory boards while also
deterring anticompetitive conduct.

State Action Immunity

The application of federal antitrust laws to state governments raises concerns about federalism and the balance of
governmental interests.”” Federal antitrust laws establish a strong federal interest in free markets and the
prohibition of cartels, price fixing, and conspiracies to restrain free trade.’* However, a state, as a sovereign entity,
also has a compelling interest in regulating professions within its borders.”? Under this sovereign power, states have
a right to pursue public objectives by imposing occupational restrictions that have the effect of limiting
competition.*®

In response to this tension, the Supreme Court in Parker created state action immunity. In Parker, the plaintiff
alleged that the California Agricultural Prorate Act violated § 1 of the Sherman Act.! The Court disagreed,
holding that the Sherman Act only applies to private individuals and did not evidence congressional intent to
prohibit states from restraining trade through the exercise of their police power.? Thus, a state, when acting in its
sovereign capacity, is immune from antitrust liability.”> However, the Court went on to caution that “a state does
not give immunity to those who violate the Sherman Act by authorizing them to violate it, or by declaring that
their action is lawful.”* With this ambiguous language, the Court left open the possibility that conduct authorized
by the state may not be immune from liability because it too closely resembles private conduct. Subsequent cases
relied on this language to differentiate a state acting with sovereign authority from the actions of substate entities
acting pursuant to authority delegated by the state.

While an entity may invoke state action immunity only if the challenged conduct was an exercise of the state’s
sovereign power,* substate entities with delegated authority can still receive immunity. When the state legislature
enacts regulation or the state supreme court renders a decision, these acts ““ipso facto are exempt from the
operation of the antitrust laws’ because they are an undoubted exercise of state sovereign authority.”” However,
the determination becomes more difficult when the state delegates its regulatory control over a market to a
nonsovereign actor.”” To determine if challenged conduct constitutes state action, and is thus immune from
liability, courts employ different standards depending on the likelihood of self-dealing by these actors.

In California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc.,” the Court considered whether state action
immunity extended to protect private regulators empowered by the state. It found that state statutes delegating
price-fixing authority to private wine sellers provided insufficient state involvement to establish “ipso facto”
antitrust immunity.” Instead, when a state delegates regulatory authority to private parties, they receive immunity
if the regulation is “clearly articulated and affirmatively expressed as state policy” to displace competition and its
implementation is “actively supervised” by the state.® This is known as the two-prong Midcal test. The Court has
explained that “[1]imits on state-action immunity are most essential when the State seeks to delegate its regulatory
power to active market participants, for established ethical standards may blend with private anticompetitive
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motives in a way difficult even for market participants to discern.
cannot be allowed to regulate their own markets free from antitrust accountability.

In consequence, active market participants
))E

However, these concerns are diminished with respect to some substate entities that enact regulations. For
example, “[w]here the actor is a municipality, there is little or no danger that it is involved in a private price-fixing
arrangement.” Accordingly, in Hallie, the Court determined that municipalities are not required to show active
supervision, the second prong of the Midcal test, to receive immunity.** The Court reasoned that municipalities,
although not state actors for many purposes, are not truly private because they are subject to public scrutiny
through elections and mandatory disclosures.® The Court left open the question whether state agencies staffed by
market participants are sufficiently public that they only need to show the first prong of the Midcal test to receive
immunity.

State Regulatory Board Controlled by Market Participants

In North Carolina State Board of Dental Examiners v. Federal Trade Commission (Dental Board I),*® the Fourth
Circuit considered whether the state dental board could be liable for § 1 violations. The Federal Trade
Commission (FTC), in administrative proceedings, found that the board improperly used cease-and-desist letters
to drive all nondentist teeth-whitening providers from the market.”” The board argued that, “as a state agency, it
was a substate governmental entity that only had to show its actions were authorized by a clearly articulated state
policy,” the first prong of the Midcal test.® The Fourth Circuit disagreed, explaining that the dental board must
show active state supervision because it was comprised of and controlled by practicing dentists—private-citizen
market participants elected by other dentists.” The court held that the board was not entitled to immunity
because it could not show state supervision; its actions were taken without state oversight or judicial
authorization.*

The Supreme Court affirmed, holding that a state board on which a controlling number of decisionmakers are
active market participants must satisfy both prongs of the Midcal test to receive immunity.* The Court explained
that “the need for supervision turns not on the formal designation given by States to regulators but on the risk that
active market participants will pursue private interests in restraining trade.”?* “State agencies controlled by active
market participants, who possess singularly strong private interests, pose the very risk of self-dealing Midcal’s
supervision requirement was created to address”: that market participants would confuse their own interests and
those of the state.* The Court thus reasoned that these were more similar to the private organizations addressed in
Midcal than the municipalities at issue in Hallie.**

The Court also addressed concerns about imposing liability on board members.* It acknowledged that a state has
a sovereign interest in structuring its government and may legitimately conclude there are benefits to having
experts—including market participants—on agency boards.* The board expressed concerns that imposing liability
on board members would discourage well-respected members of the profession from public service.*” The Court
responded by noting that states could protect board members by adopting clear policies and providing active
supervision (thereby giving them immunity) or by indemnifying them.*® The Court left open the question whether
board members could be liable for money damages; the FTC had sought an injunction only, so no issue of
damages was before the Court.”

Recent Decision—SmileDirectClub, LLC v. Tippins

In SmileDirectClub, the Ninth Circuit held that antitrust liability for damages extends to individual board members,
citing the Dental Board decisions.® Unlike the FTC in Dental Board I, the SmileDirectClub plaintiffs were market
participants whose business was harmed by the action of state regulators. They sued the California Dental Board
members and employees directly, in both their personal and official capacities, for money damages.** The
California Dental Board is comprised of both actively practicing dental professionals and members of the public,
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all of whom are appointed by either the governor or the legislature.®® The board asserted state action immunity,
but the district court declined to find immunity until the parties conducted further discovery.** The court did
dismiss the Sherman Act claim for failure to state a claim, ruling the complaint only alleged an agreement between
board members that was consistent with the board’s regulatory purpose, which the court found could not be an
unreasonable restraint on trade as a matter of law.>* SmileDirectClub appealed.

The Ninth Circuit reversed as to the dentist board members but affirmed as to the civilian members. The court
held that the district court erred by ruling that the board members could not violate the Sherman Act by engaging
in conduct that was consistent with the agency’s regulatory duties; board member conduct is not lawful simply
because it is consistent with the board’s regulatory authority.*® Such a low standard would effectively grant state
action immunity to board members without requiring them to meet the standards articulated in Dental Board II.**
Rather, “the Board Actors’ concerted action can be unreasonable under the Sherman Act—even if they seek to
achieve their anticompetitive aims through the exercise of valid regulatory authority.”® Thus, the court held that
SmileDirectClub plausibly alleged that the market participant board members had engaged in a conspiracy to
restrain trade in violation of § 1 by harassing SmileDirectClub with “aggressive and unreasonable ‘raids’ that were
‘designed to maximize . . . interference, disruption, and public spectacle’ and by beginning “a ‘retaliatory’
administrative proceeding to possibly revoke [the] dental license” of a SmileDirectClub dentist.* Under these
circumstances, the dentist board members’ “governance role is sufficient, when coupled with the congruence
between the board’s actions and their own self-interest, to allow a plausible inference of active participation.”®
However, the allegations that the board members conspired to protect their business interests were insufficient to
show that the non-dentist members participated in the conspiracy beyond being on the board.®

Looking Forward—Providing Guidance to State Boards

As discussed above, litigants and courts have expressed concern that subjecting state regulatory boards and their
members to antitrust liability will deter needed experts from becoming board members. While the Court in Dental
Board II left open the question of damages,* a state board, as part of a state agency, is likely entitled to Eleventh
Amendment immunity from damages actions when the judgment would be paid by the state.®* Additionally, claims
against board members in their official capacities, are essentially claims against the state and would be entitled to
the same Eleventh Amendment immunity.® But board members sued in their individual capacities, like the ones in
SmileDirectClub, can be personally liable for treble damages.®> Below are several ways state legislatures can protect
board members from personal liability, thereby encouraging board membership, while also reducing the potential
conflict of interest inherent when market participants serve.%

First, states can protect board members by ensuring that they qualify for state action immunity. Because the Court
designed the state action immunity standards specifically to address concerns about conflicts of interest, providing
the necessary policy directives or supervision needed for immunity to apply will also reduce the opportunity for
board members to engage in activity that improperly restrains trade. To achieve this, the state can either structure
the board to be closer to a public entity that qualifies for immunity under Hallie by meeting only the first prong of
the Midcal test, or it can provide sufficient guidance and oversight to meet both prongs of the Midcal test.

To be considered similar to a municipality, the board must be structured in a way that diminishes the chances it
will act on its own anticompetitive interest. In Dental Board II, the Court ruled that the board was more like a
private organization because a “controlling number of decisionmakers are active market participants in the
occupation the board regulates.”” There, the board was made up of six licensed dentists, one licensed dental
hygienist, and one consumer.® The North Carolina Dental Board is not alone; in 2017, at least 85% of boards were
controlled by active market participants.” These board members would be better protected, and the chance of
self-dealing would be decreased, if states increased the number of consumer members on the boards so that active
market participants are in the minority. States could achieve this result by using retired market participants or
public researchers in the field who do not have a financial motive.”® Active market participants, even if the

4 | Copyright 2022, American Health Law Association,

Washington, DC. Reprint Permission Granted.
H. AMERICAN HEALTH LAW ASSOCIATION


https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-028
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-027
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-026
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-025
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-024
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-023
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-022
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-021
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-020
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-019
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-018
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-017
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-016
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-015
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-014
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-013
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-012
https://www.americanhealthlaw.org/content-library/connections-magazine/article/ed578e85-0678-4ead-b209-959881e8a9f6/22_CONNECTIONS_NOVEMBER_F1_HTML.html#footnote-011

F  AMERICAN HEALTH LAW ASSOCIATION

minority, may also be considered controlling if they have veto power or are otherwise given additional authority.”
Additionally, if board members are elected by the public, rather than appointed, and have to make public
disclosures, courts are more likely to find that the entity is sufficiently public to dispense with requiring the second
prong of the Midcal test under Hallie.”>

Second, if states want to continue to rely on active market participants, there are ways to ensure the board
members can still receive state action immunity. The state should ensure that its delegation of authority to the
board includes a “clearly articulated and affirmatively expressed” state policy to displace competition.” Such a
policy does not need to explicitly state that the legislature expected anticompetitive conduct, but such conduct
must have been “clearly contemplate[d]” as the “foreseeable result” of legislation.”* For example, the Court
concluded that “suppression of competition in the billboard market was the foreseeable result of a state statute
authorizing municipalities to adopt zoning ordinances regulating the construction of buildings and other
structures.”” However, a state statutory scheme that created special-purpose public entities that could acquire
hospitals was insufficient to show the state affirmatively contemplated the entities would diminish competition by
consolidating hospitals.”® “[ G]eneral powers routinely conferred by state law” do not contemplate anticompetitive
effects.”

Additionally, a state must continue to actively supervise licensing boards. This second prong of the Midcal test
serves to protect against self-dealing by ensuring “that the state-action doctrine will shelter only the particular
anticompetitive acts of private parties that, in the judgment of the State, actually further state regulatory
policies.”” To achieve this result, the board supervisor should not be an active market participant and “must have
the power to veto or modify particular [board] decisions to ensure they accord with state policy” and actually
exercise that power to review the merits of the board’s regulations.”

Finally, federal legislation could provide protection for board members. In 2020, the House introduced a bill that
would eliminate personal liability for state occupational regulatory board members if the board met certain criteria
intended to ensure government oversight to protect against anticompetitive conduct.® The authors of the bill
reiterated courts’ concerns that “state boards struggle to find qualified board members willing to risk significant
personal liability and the personal financial costs of defending themselves in litigation even when courts ultimately
find lawsuits against them to be unfounded.”® By expressly protecting board members from liability, without them
having to establish state action immunity in court, legislation like this provides the most comprehensive protection
for board members. And, if the bill includes appropriate safeguards against self-dealing, it strikes a good balance
between the competing interest of the state, the board members, consumers, and Congress.

Finally, to provide an additional incentive for market participants to serve on occupational regulatory boards,
states can agree to fully defend them against all claims seeking legal and equitable remedies regardless of the
liability theories that are pleaded, and to indemnify them from liability for non-egregious misconduct.
Alternatively, states can secure D&O insurance policies that provide these benefits to occupational regulatory
board members.
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attorneys by conducting legal research on a broad range of issues, preparing legal memoranda, and cite-checking
briefs and motions. Prior to joining Horvitz, Megan graduated from the Loyola Law School, Los Angeles with a
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60 Id. at 1119.
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62 Dental Board II, 574 U.S. at 513.
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