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trait. In this way, bad character “require[sl very little in the way of behavioral
consistency.” (Doris, supra, at p. 20.) Thus, “one doesn’t have to reliably falter, but
only sporadically falter” (ibid.) to win the traditionalist’s pejorative distinction of
possessing bad character. Scholars describe this view of character as “[gjlobalism,”
contending that under the globalist theory of character, “[i]f a person possesses a
trait, that person will engage in trait-relevant behaviors in trait-relevant eliciting
conditions with markedly above chance probability.” (Doris, supra, at pp. 19, 22-23.)
Specifically, globalism dictates that traits are: 1) consistent, 2) stable, and 3)
evaluatively integrative. (Id. at p. 22.) For example, if one possesses the trait of
dishonesty, that person will consistently act in a dishonest fashion in a host of
varied situations. Moreover, in such situations, a dishonest person is also more
likely to exhibit other traits of equal reprehensibility.

However, most scholars today reject this “globalist” view of character, and
instead suggest that “philosophical explanations referencing character traits are
generally inferior to those adduced from experimental social psychology” because
“[t]hey presuppose the existence of character structures that actual people do not
very often possess.” (Doris, supra, at p. 6.) Simply, modern research indicates that
behavior may primarily derive from the situations that confront an actor, rather
than an actor’s “dispositional structure.” (Id. at p. 26.)

A series of experiments, now famous in social psychological literature,
strengthens the claim that one’s behaviors are largely a product of one’s
environment. By manipulating situational factors, researchers have been able to
induce striking behaviors (see generally Milgram, Obedience to Authority: An
Experimental View (2004); Milgram, Behavioral Study of Obedience (1963) 67 J.
Abnormal & Social Psychology 371; Zimbardo, The Lucifer Effect: Understanding
How Good People Turn Evil (2007); Darley & Batson, “From Jerusalem to Jericho”:
A Study of Situational and Dispositional Variables in Helping Behavior (1973) 27 J.
Personality & Social Psychology 100), demonstrating that “situational influences
can easily cause us to act in ways we would not approve” (Kaye, supra, 59 Ala.
L.Rev. at p. 639). Researchers term this phenomenon the “puppet problem,” noting
that quantifiable data show that our acts are intimately connected to our
surroundings. (Ibid.)

The situationist conceptualization of character challenges conventional views
in several respects. Situationism holds that 1) “[blehavioral variation across a
population owes more to situational differences than dispositional differences
among persons”; 2) “[pleople will quite typically behave inconsistently with respect
to the attributive standards associated with a trait, and whatever behavioral
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consistency is displayed may be readily disrupted by situational variation”; and 3)
“evaluatively inconsistent dispositions may ‘cohabitate’ in a single personality.”
(Doris, supra, at pp. 24-25.) Returning to our dishonest straw person, the
situationist would argue that one who is dishonest may only act untruthfully in
certain situations, but he or she may behave quite honestly if other circumstances
present. In this way, the dishonest person has the capability to be both forthright
and deceptive.

In denying petitioner’s request for reinstatement to the practice of law in
California, however, both the Hearing Department and the Reviewing Department
of the State Bar Court of California based their decisions on a line of California
Supreme Court cases that categorically give little weight to an applicant’s good
behavior in prison and on parole. (In the Matter of Liebb (Hearing Dept. 2019, No.
17-R-05126-PEM) at p. 25; In the Matter of Liebb (Review Dept. 2019, No. 17-R-
05126) at p. 13; see Gossage, supra, 23 Cal.4th at p. 1099 [“Since persons under the
direct supervision of correctional authorities are required to behave in exemplary
fashion, little weight is generally placed on the fact that a bar applicant did not
commit additional crimes or continue addictive behavior while in prison or while on
probation or parole”]; Menna, supra, 11 Cal.4th at p. 989 [“Good conduct is normally
demanded of a prisoner and a parolee”]; Seide, supra, 49 Cal.3d at p. 939 [“It is not
enough that petitioner kept out of trouble while being watched on probation; he
must affirmatively demonstrate over a prolonged period his sincere regret and
rehabilitation”].) These cases are based on the categorical assumptions that the
supervised, restrictive environments of prison and parole mask negative character
traits that would otherwise be exhibited in an unsupervised, unrestricted
environment.

To the contrary, current social science and criminology research show that
prison conditions do not necessarily force good behavior from someone who would
otherwise not exhibit it. In fact, as will be described further below, such conditions
of confinement and supervision promote misbehavior and make lapses in good
character easier to identify. Thus, where a person has exhibited good moral
character in that environment consistently for a prolonged period, such behavior
can be highly probative of actual moral rehabilitation and the ability to maintain
good moral character in any environment, including an unrestricted environment.
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B. Evidence of good behavior in prison and on parole is highly

probative of true moral reform.

There is no sound reason to treat prison good behavior with greater
skepticism than postrelease behavior. Good behavior should, at the very least, score
analogously to good behavior postincarceration because prison conditions are
replete with violence and manipulation, making maintenance of a discipline-free
record while incarcerated an exceptional and commendable feat. Firsthand
accounts of prison environments make this clear. (See generally Hassine, Life
Without Parole: Living and Dying in Prison Today (5th ed. 2010); Abbott, In the
Belly of the Beast: Letters From Prison (1981); Conover, NewJack: Guarding Sing
Sing (2001); Bauer, American Prison: A Reporter’s Undercover Journey into the
Business of Punishment (2018).) In addition, if a person lacks the ability to exercise
self-restraint and good moral character, prison authorities will assuredly discover
and report any such character flaws that present during a term of incarceration. In
other words, simply being in prison makes it more likely that misconduct will be
detected. Thus, a pattern of good behavior while incarcerated is noteworthy.

Furthermore, the fact that incarcerated people are in structured, supervised
environments does not mean they will behave well. This is because prisons are also
environments in which “opportunities to engage in misconduct are ubiquitous.”
(Cochran & Mears, The Path of Least Desistance: Inmate Compliance and
Recidivism (2017) 34 Just. Q. 431, 435 (hereafter Cochran & Mears).) Decades of
criminology research has shown that the “level of deprivation and degradation”
experienced in prison has a tendency to reduce “people to a basic state of despair
and anger where they lash out at one another.” (Haney, The Perversions of Prison:
On the Origins of Hypermasculinity and Sexual Violence in Confinement (2011) 48
Am. Crim. L.Rev. 121, 131.) The prison environment “produces unusual
psychological stresses and strains” under which [l]ife becomes a milieu of tension,
fear, and force in which violence is an accepted response and coping mechanism.”
(Carriere, The Dilemma of Individual Violence in Prisons (1980) 6 New England J.
on Prison L. 195, 210; see also Cochran & Mears, supra, at p. 435 [deprivations and
fear in prison “propel many inmates toward misconduct”].) And “[s]tudies indicate
that inmates with histories of violent behavior who had served time for violent
behavior, or whose current incarceration was for a violent crime, have committed
more rule infractions and engaged in more assaultive behavior while incarcerated.”
(Lahm, Inmate-on-Inmate Assault: A Multilevel Examination of Prison Violence
(2008) 35 Crim. Just. & Behav. 120, 122 (hereafter Lahm).)
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Prison overcrowding makes the deprivations experienced in prison even more
pronounced, as more people are competing for even fewer resources. As observed by
the United States Supreme Court, evidence shows that overcrowding in California
prisons “promote [s] unrest and violence” and makes supervision of individual
prisoners difficult. (Brown v. Plata (2011) 563 U.S. 493, 519-521 [131 S.Ct. 1910,
179 L.Ed.2d 969]; see also id. at p. 535 [former warden of San Quentin testified that
the conditions were “ ‘“mak[ingj people worse” ‘ “]; Lahm, supra, at pp. 124, 134-135
[crowding has been shown to be a strong predictor of prison violence].)

Overall, whether a person behaves well during incarceration is the product of
many case-specific factors, including not only the level of deprivation involved, but
also personal characteristics like age, maturity, mental capacity, and the crime of
conviction. (See Sorensen & Reidy, Nothing to Lose?: An Examination of Prison
Misconduct Among Life-Without-Parole Inmates (2019) 99 Prison J. 46, 48, 50-51
(hereafter Sorensen & Reidy).) Research has shown that prison inmates with long-
term sentences tend to behave well not simply because they are supervised, but
because they learn the importance of getting along—in other words, they overcome
antisocial tendencies, “progress[ing] through phases of increased conscience,
remorse, self-discovery, and redemption through service to others.” (Kreager &
Kruttschnitt, Inmate Society in the Era of Mass Incarceration (2018) 1 Ann. Rev.
Criminology 261, 269; see also Sorensen & Reidy, supra, at p. 58 [“Changes in
adaptation by these long-term inmates to the rigors of incapacitation have been
attributed to self-generated improvement in emotional reactivity and behavior, and
finding a social niche”].)

Taken together, the above research shows that simply being in prison does
not compel a person to behave well and often, the contrary is true—being in prison
can promote violent behavior and other forms of misconduct. This makes it all the
more remarkable when an inmate refrains from violence or other rule infractions
while incarcerated. In fact, a long history of good behavior is highly probative that
the applicant is now a compliant, prosocial citizen. Thus, contrary to the above-
mentioned line of California Supreme Court cases giving little weight to good
behavior in prison, good behavior while incarcerated is actually good evidence of
true rehabilitation.

Like good behavior in prison, an applicant’s good behavior on parole should
be given greater weight on an individual-by-individual basis than current case law
suggests. As in prison, parole involves a high-supervision environment in which it
is easier to get into trouble than it is when no one is watching or establishing strict
rules of conduct. (Hyatt & Barnes, An Experimental Evaluation of the Impact of
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Intensive Supervision on the Recidivism of High-Risk Probationers (2017) 63 Crime
& Delinq. 3, 5-6, 26.) For example, in the context of intense supervision programs
(ISP), one study found that “[t]here is strong, though limited, evidence that the
conditions that make ISP intense are so onerous that some offenders prefer prison.”
(Petersilia & Turner, Intensive Probation and Parole (1993) 17 Crime & Just. 281,
324.) Multiple studies of intensive supervision parole reveal that closer observation
leads to higher rates of detection of misconduct. (Ibid.) An applicant’s good
behavior while on parole thus reflects the fact that he or she is actually reformed,
since if a person’s character flaws were unresolved, they would very likely be
noticed by the parole officer.

Furthermore, “[w]ell-designed longitudinal studies, across cultures, now
reveal that the effect of prison is, if anything, criminogenic.” (Listwan et al., The
Pains of Imprisonment Revisited: The Impact of Strain on Inmate Recidivism (2013)
30 Just. Q. 144, 146.) Thus, there are high rates of parole failure. (Ibid.) Since the
tendencies to engage in antisocial and criminal behavior may actually increase as a
result of having spent time incarcerated, the fact that an applicant exhibits
exemplary conduct immediately after release from incarceration is strong evidence
of his or her true reform from antisocial behavior.

CONCLUSION

In sum, the Gossage, Menna, and Seide cases rely on outdated assumptions
that are contrary to modern scientific research. The incorrect categorical
assumption that little weight should be given to an applicant’s good and even
exemplary behavior while incarcerated or on parole should not remain enshrined in
the case law in a manner that virtually guarantees that long-term prisoners will
never be able to qualify for reinstatement to the practice of law in California, even
though they might dedicate their lives to helping other prisoners. Long-term
prisoners who are released when they are in their fifties or sixties do not have the
luxury of being able to wait seven to ten years to prove exemplary behavior outside
of prison and off parole. Therefore, this Court should grant the petition for review
and disapprove of the Gossage, Menna, and Seide cases to the extent that they hold
categorically that little weight should be given to an applicant’s good behavior in
prison and on parole.
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Here, petitioner displayed a significant lapse in character when he committed
the crime that ultimately led to his imprisonment. But petitioner has also
demonstrated exceptionally prosocial character as an inmate, a parolee, and now as
a citizen. Under modern conceptions of moral character, supported by social science
and criminology research, a person’s successful navigation of both prison and parole
without issue is probative of the fact that he or she may, even under the most
negative situational influences, be able to maintain exemplary, prosocial character.

This Court should grant the petition for review and make clear that time in
prison and on parole may be considered in evaluating an applicant’s good moral
character.
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