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INTRODUCTION

This appeal challenges the verdicts of a jury that awarded the largest

amount of punitive damages ever given to a single plaintiff in American

history: a punitive damages verdict of $28 billion – more than 33,000 times

greater than the compensatory award.

The core question on appeal is “what happened?” What can explain

the jury’s fantastic and unbelievable verdict? Plaintiff would have the

Court believe that the trial that led to the manifestly excessive $28 billion

punitive damages verdict was error-free and that the jury acted reasonably.

Such an assertion is absurd. The jury’s verdict was so extreme – so outside

the bounds of reason and proportionality – that by itself it demonstrates that

something seriously went wrong at trial. The verdict is almost twice

NASA’s total budget for fiscal year 2003.1 It is almost 75 times larger than

the budget for the entire California Judiciary for 2004-05.2 And it is greater

than the total expenditures in 2003 of most states, including Georgia,

Massachusetts, Virginia, and Washington.3

Even a cursory review of the record reveals that much went wrong at

trial. As demonstrated below, the plaintiff’s case had critical evidentiary

gaps that entitle PMUSA to judgment. Furthermore, the trial itself was

replete with instructional and evidentiary error that not only prejudiced

PMUSA, but allowed plaintiff to compare PMUSA to Osama bin Laden

and otherwise inflame the jury beyond anything ever seen before in

1 The Budget For Fiscal Year 2004, at 271.
2 2004-05 California Budget, at 6.
3 National Association of State Budget Officers, 2003 State Expenditure
Report, at 15.
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California courts.. The judgment, even as remitted, cannot stand consistent

with basic California law and fundamental due process.

PMUSA Is Entitled To Judgment

The jury found in favor of plaintiff with respect to all four theories

of liability submitted. None of these verdicts is supported by the evidence.

As with the excessive punitive damages verdict, the liability verdicts are the

direct result of the jury’s anger, passion, and prejudice.

1. Negligent Design & Design Defect under the “Risk-

Benefit” Test.4 Plaintiff’s negligent design and “risk-benefit” theories

required her to prove that an avoidable defect in the design of PMUSA’s

cigarettes, as opposed to smoking per se, caused her lung cancer. In other

words, plaintiff had to prove that PMUSA could have designed its

cigarettes differently and that use of the different design would have

avoided her lung cancer. Absent such a showing, plaintiff did not prove

either that the cigarettes were defectively or negligently designed or that

any design flaw caused her injuries. (Whiteley v. Philip Morris Inc. (2004)

117 Cal.App.4th 635, 702-04.)

Plaintiff offered no evidence of a different cigarette design that

could have avoided her injuries – absolutely none. In her appellate brief,

the only evidence plaintiff identifies is testimony that PMUSA had

4 The jury’s negligent design verdict is reflected in its answer to
Question No. 3 of the General Verdict. (RT ___.) The jury’s “risk benefit”
design defect verdict is reflected in its answer to Question No. 1 of the
General Verdict. (Ibid.) The jury was instructed that it could find liability
for design defect under either the “risk-benefit” test or the “consumer
expectations” test. (RT 3624-25.) For brevity, we refer to these alternative
grounds as plaintiff’s “risk benefit claim” and “consumer expectations
claim.”
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developed a very low tar cigarette design. She neglects to mention,

however, that her expert witness could not testify to a reasonable degree of

scientific certainty that this design was safer. She also neglects to mention

that another one of her expert witnesses testified that this design was not

safer. Plaintiff’s evidence here is the same “proof” that the court in

Whiteley held insufficient as a matter of law. (Whiteley, 117 Cal.App.4th at

p. 702.) The same result should obtain here.

2. Failure to Warn & Design Defect under the Consumer

Expectations Test.5 Plaintiff’s second theory of liability, reflected in her

failure-to-warn and “consumer expectations” claims, was that plaintiff

smoked and, as a result, got lung cancer because PMUSA failed to warn her

that smoking could cause lung cancer. To prove liability under this theory,

plaintiff was required to prove that the ordinary consumer was not aware

that smoking could cause lung cancer and that PMUSA, therefore, had a

duty to warn of this danger. Plaintiff, however, offered no such proof.

Indeed, plaintiff’s own experts testified that the opposite was true: that

there was a worldwide consensus by the early 1950s that smoking causes

lung cancer and that, even before plaintiff started smoking, 90% of smokers

had read or heard that smoking could cause lung cancer. Plaintiff’s

arguments on appeal that PMUSA waived its challenges to the verdicts or

may be held liable because it failed to warn of other diseases caused by

5 The jury’s failure-to-warn verdicts are reflected in its answer to
Question No. 2 (strict liability failure to warn) and Question No. 4
(negligent failure to warn) of the General Verdict. (RT ___.) The jury’s
“consumer expectations” design defect verdict is reflected in its answer to
Question No. 1 of the General Verdict. (Ibid.) As noted above, the jury
was instructed that it could find liability for design defect under either the
“risk-benefit” test or the “consumer expectations” test. (RT 3624-25.)
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smoking are contrary to law and find no support in the record. Judgment

should be entered for PMUSA on plaintiff’s failure to warn and consumer

expectation claims.

3. Intentional Misrepresentation, Negligent

Misrepresentation, & False Promise.6 The third theory of liability

submitted to the jury was plaintiff’s allegation that she was defrauded into

smoking by PMUSA. To prevail on her fraud claims, plaintiff was required

to prove reliance – that she heard a false statement by PMUSA, which

caused her to start or continue smoking. Plaintiff, however, did not offer

any evidence that any statement by PMUSA was ever broadcast or

published anywhere where she could have possibly heard or seen it. Nor

did she prove that such a statement caused her either to start or continue

smoking. In short, plaintiff failed to link her smoking to any particular

statement by PMUSA.

Plaintiff in response can point to only a single conclusory answer

uttered during her deposition that she smoked because of some statement of

PMUSA. Plaintiff, however, could not identify that statement, let alone

when it was made, its context, or even the media that communicated it.

Such vague, amorphous testimony is not subject to meaningful cross-

examination and does not satisfy plaintiff’s burden of proving “reliance.”

Plaintiff’s testimony here is no different from the testimony that the

California Supreme Court held found insufficient to support a fraud claim

6 The jury’s intentional misrepresentation verdict is reflected in its
answer to Question No. 5 of the General Verdict. (RT ___.) The jury’s
negligent misrepresentation verdict is reflected in its answer to Question
No. 7. (Ibid.) The jury’s false promise verdict is reflected in its answer to
Question No. 8. (Ibid.)



5

in Small v. Fritz Companies (2003) 30 Cal.4th 167, 184. PMUSA also is

entitled to judgment on plaintiff’s fraud claims.

4. Fraudulent Concealment.7 Plaintiff’s remaining theory of

liability was that PMUSA intentionally concealed the fact that smoking was

a cause of lung cancer. This claim required plaintiff to prove that PMUSA

had a duty to disclose this fact – and this in turn required plaintiff to prove

that the link between smoking and lung cancer was not readily accessible to

her. She failed to satisfy this burden. The testimony of plaintiffs’ own

experts established that information about smoking and lung cancer was

accessible to plaintiff throughout the time that she smoked. PMUSA also is

entitled to judgment on plaintiff’s concealment claim.

This Court Should Order A New Trial

If the Court does not enter judgment for PMUSA, it should at least

vacate the judgment and order a new trial because the trial court committed

two reversible instructional errors.

1. Instructional Error on Concealment. Plaintiff’s

concealment claim was not only unproven, but gave rise to instructional

error when the trial court failed to instruct the jury, as both parties

requested, as to when a duty to disclose arises. In the absence of this

instruction, the jury was left free to impose such a duty based on its own

whim, even when the law otherwise would bar it. The trial court’s failure

to define “duty to disclose” was highly prejudicial and requires a new trial.

(Walker v. KFC Corp. (9th Cir. 1984) 728 F.2d 1215, 1222-23.)

7 The jury’s fraudulent concealment verdict is reflected in its answer to
Question No. 6 of the General Verdict. (RT ___.)
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2. Instructional Error on Federal Preemption. The trial court

erred in instructing the jury with respect to the scope of federal preemption

under the Federal Cigarette Labeling & Advertising Act, 15 U.S.C. § 1331,

et seq. (the “Labeling Act”). That statute preempts the imposition of state-

law liability on a cigarette manufacturer for supposedly using glamorous or

healthy-looking imagery in advertising. It also preempts the imposition of

state-law liability for exposing youth to cigarette advertising. Yet, these

allegations formed the very core of plaintiff’s case. PMUSA requested an

instruction that would have barred the jury from imposing liability on these

grounds, but the trial court refused to give it. In so doing, the trial court

improperly allowed the jury to impose massive liability for conduct

protected by federal law. Plaintiff’s “waiver” arguments and her argument

that the Labeling Act does not preempt punitive damages claims are

meritless.

The Punitive Damages Award, Even As Remitted, Cannot Stand

Finally, the punitive damages award cannot stand for multiple

reasons. As a threshold matter, this case raises the issue whether a punitive

damages award can ever be so massive, so overwhelmingly excessive, that

it alone demonstrates the jury acted out of prejudice and passion. The $28

billion punitive damages award is so far outside any conceivable range of

reasonable punitive damages awards that it per se establishes passion and

prejudice. (E.g., Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 928;

Cunningham v. Simpson (1969) 1 Cal.3d 301, 308-309.)

Plaintiff seeks to rationalize the jury’s award by invoking a theory of

punitive damages that the United States Supreme Court and California

Supreme Court have expressly rejected as violating due process. (State

Farm Mut. Auto Ins. Co. v. Campbell (2003) 538 U.S. 408 (State Farm);
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Johnson v. Ford Motor Co. (2005) 35 Cal.4th 1191 (Johnson).) Plaintiff

claims the $28 billion judgment may be justified as necessary to force

PMUSA to “disgorge” all profits made from the sales of cigarettes to all

customers for more than four decades – not just those profits made from the

sale of cigarettes to plaintiff. (RB 104, 116, 119-30.) But even if the

punitive damage verdict could be “explained” on this basis, such an

explanation would not save the verdict. Such a basis for the punitive

damage verdict would be in direct violation of the holding in State Farm

that “[d]ue process does not permit courts, in the calculation of punitive

damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant.” (538 U.S. at p. 423.) Indeed, plaintiff’s justification

for the punitive damages award is indistinguishable from the “aggregate

disgorgement” theory the California Supreme Court recently held

unconstitutional in Johnson, 35 Cal.4th 1191. Especially in light of

Johnson, plaintiff’s punitive damages argument was plainly improper and,

at the very least, the trial court should have instructed the jury, as PMUSA

requested, that it could not punish for harms to persons who were not

before the court. The trial court’s failure to do so was prejudicial and

reversible error.

Plaintiff also tries to justify the $28 billion punitive damages award

based on PMUSA’s asserted wealth. (RB 101, 125-26.) But “the wealth of

a defendant cannot justify an otherwise unconstitutional punitive damages

award.” (State Farm, supra, 538 U.S. at p. 427.) The California Supreme

Court recently echoed this holding when it ruled “wealthy defendants are

equally entitled to due process,” and juries and courts may not use wealth

as “an open ended basis for inflating awards . . . .” (Simon v. San Paolo

U.S. Holding Co. (2005) 35 Cal.4th 1159, 1185-1186 (Simon), internal
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quotation marks omitted.) Consistent with these holdings, PMUSA offered

an instruction that would have told the jury that it could not impose a

punitive damages award disproportionate to plaintiff’s harm simply because

PMUSA is wealthy. The trial court’s failure properly to give the

instruction allowed the jury to grossly inflate the award in violation of

PMUSA’s right to due process of law. (See State Farm, supra, 538 U.S. at

p. 427; Simon, supra, 35 Cal.4th at pp. 1185-1187.)

In the final analysis, either the $28 billion punitive damages award

was the product of passion and prejudice or it was based on an approach to

punitive damages (advocated by plaintiff both before this Court and below)

squarely rejected by State Farm, supra, 538 U.S. 408, and by Johnson,

supra, 35 Cal.4th 1191. In either case, the error here goes beyond mere

“excessiveness”; the entire punitive damages award is tainted by serious

due process violations. Mere remittitur cannot cure the passion and

prejudice of a runaway jury or the trial court’s instructional errors. Only a

new trial can remedy these errors which led to the violation of PMUSA’s

constitutional rights. (See, e.g., White v. Ford Motor Co. (9th Cir. 2002)

312 F.3d 998, 1016; Auster Oil & Gas, Inc. v. Stream (5th Cir. 1988) 835

F.2d 597, 603.)

Finally, even if this Court does not order a new trial, it should, at the

very least, drastically reduce the punitive damages award. As remitted by

the trial court, the $28 million award is still unconstitutionally excessive.

Due process requires that punitive damages be reasonably proportionate to

the actual or potential harm sustained by the plaintiff. (State Farm, supra,

538 U.S. at pp. 424-426; Johnson, supra, 35 Cal.4th at p. 1207.) Punitive

damages that exceed compensatory damages by significantly more than a

single-digit ratio are constitutionally “suspect,” and few will “survive
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appellate scrutiny under the due process clause.” (Simon, supra, 35 Cal.4th

at p. 1182.) Further, in cases like this one, “[w]hen compensatory damages

are substantial, then a lesser ratio, perhaps only equal to compensatory

damages, can reach the outermost limit of the due process guarantee.”

(State Farm, supra, 538 U.S. at p. 425, italics added; see also Simon, supra,

35 Cal.4th at p. 1182 [“Especially when the compensatory damages are

substantial or already contain a punitive element, lesser ratios ‘can reach

the outermost limit of the due process guarantee.’ ”].)

The compensatory award here was a substantial $850,000. Yet, far

from the ratio of 1 to 1 suggested by State Farm, supra, 538 U.S. at p. 425,

the remitted $28 million punitive damages award is 33 times larger than the

compensatory award. Plaintiff has identified no decision by any court after

State Farm upholding such a ratio where, as here, the compensatory

damages were substantial. At a minimum, this Court should further reduce

the punitive damages award to no greater than the amount of compensatory

damages awarded, $850,000. (Boerner v. Brown & Williamson Tobacco

Co. (8th Cir. 2005) 394 F.3d 594, 602-603 [remitting individual smoker’s

punitive damages award to 1-to-1 ratio with substantial compensatory

award, notwithstanding “highly reprehensible” conduct including “actively

misle[ading] consumers about the health risks associated with smoking”].)

ARGUMENT

I. PHILIP MORRIS IS ENTITLED TO JUDGMENT
ON PLAINTIFF’S PRODUCT LIABILITY CLAIMS

A. PMUSA Is Entitled To Judgment On
Plaintiff’s Risk-Benefit And Negligent Design Claims

PMUSA is entitled to judgment on plaintiff’s risk-benefit and

negligent design claims because plaintiff failed to prove that an avoidable
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defect in the design of PMUSA’s cigarettes caused her injury. Specifically,

plaintiff failed to prove (1) that there was a feasible, safer design that

PMUSA could have used in its cigarettes; (2) that she would have used a

product that incorporated the safer design; and (3) that, had PMUSA

adopted the safer design and plaintiff used the product, she would not have

contracted lung cancer. (AOB 22-25.)

In Whiteley v. Philip Morris Inc. (2004) 117 Cal.App.4th 635, the

Court of Appeal held that a plaintiff must prove these three elements in

order to prevail on a negligent design or risk-benefit8 claim. (Id. at 702-

03.) Whiteley does not stand alone: these elements are well established.

(Brown v. Superior Court (1988) 44 Cal.3d 1049, 1062 [the risk-benefit test

“contemplates that a safer alternative design is feasible”]; McGinty v.

Superior Court (1994) 26 Cal. App. 4th 204, 209-10 [“One element of

[plaintiff’s] product liability action is to show the existence of an

alternative feasible design for the product which would have been safer.”];

Cipollone v. Liggett Group, Inc., (D.N.J. 1988) 683 F. Supp. 1487, 1493

[granting directed verdict for cigarette manufacturers because “[p]laintiff

has not presented evidence from which the jury could infer that . . . [she]

would have smoked the [safer] cigarette”].)

Plaintiff does not dispute that she was required to prove these three

elements and, in fact, devotes only a single page of her 142-page brief to

8 Plaintiff suggests in a footnote (RB 64 fn.8) that Whiteley does not
apply to a strict liability design defect claim under the risk benefit test. The
Whiteley court, however, explained that its holdings applied equally to
negligent design and strict liability design defect claims because, “[i]n
either case, ‘legal cause’ is an element of the cause of action.” (117
Cal.App.4th at p. 694 fn.29)
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defending the jury’s negligent design and risk-benefit verdicts. (RB 66-67.)

In that single page, she cites no evidence to support the jury’s negligent

design or risk-benefit verdicts.

1. Plaintiff failed to prove that there was a safer alternative

design that PMUSA could have used in its cigarettes. The only evidence

of an alternative design that plaintiff cites is the testimony of Dr. William

Farone and Dr. Jerry Whidby. (Ibid.) Plaintiff argues that the jury’s

verdicts are support by Dr. Farone’s testimony that PMUSA could have

produced a very low tar cigarette by using the so-called “Cambridge”

design. (Ibid.) But Dr. Farone expressly conceded that his testimony that

this design would have been safer was not to “a reasonable degree of

scientific probability”:

Q: Are you telling this jury that the Cambridge
cigarette that registered 0.0 on the FTC scale
was a safe cigarette?

A: No, I didn’t say that, because people
compensate. They can get more tar out of it
than 0.0. It’s safer.

Q: Are you telling the jury that it has been
demonstrated scientifically, that is, to a
reasonable degree of scientific probability, that
the Cambridge with 0.0 was safer?

A: Can’t quite make that determination yet.

(RT 2411.)

Dr. Farone was the same expert who testified on this subject in

Whiteley – and the same witness whose testimony the Court of Appeal

found insufficient as a matter of law. The court there held that, because Dr.

Farone’s testimony did “not rise to the level of a ‘reasonable medical

probability’ that such negligent design was a substantial factor in [the
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plaintiff’s] lung cancer, it was insufficient to support the negligent design

verdict.” (Whiteley, supra, 117 Cal.App.4th at p. 702.) Dr. Farone’s

testimony here was no different.

Plaintiff fares no better with respect to Dr. Whidby’s testimony.

Plaintiff notes that Dr. Whidby testified that PMUSA’s Cambridge design

was “a ‘very, very, low-tar’ cigarette design.” (RB 66 [quoting RT 3290-

92].) Plaintiff, however, points to no evidence establishing “to a reasonable

medical probability” that this design would not have caused lung cancer in

her or anyone else. (Whiteley, supra, 117 Cal.App.4th at p. 702.) Indeed,

plaintiff’s own medical expert, Dr. David Burns, disproved her risk-benefit

and negligent design claims by testifying that no cigarette design

“introduced in the last 50 years” has “reduced the risks of smoking

cigarettes.” (RT 1340.)

2. Plaintiff failed to prove that she would have smoked a

cigarette that incorporated the Cambridge design or any other very low

tar design. Plaintiff does not dispute this point in her respondent’s brief

and never claimed in her testimony that she would have been willing to

smoke a very low tar cigarette. In fact, Cambridge cigarettes, which

incorporated the Cambridge design, were marketed in the United States for

six years during the period when plaintiff smoked. (RT 2413-19.) But

plaintiff never switched to Cambridge or to any other low tar cigarette. (CT

20251.) Even if plaintiff had proven that the Cambridge design were safer

(she did not), in the absence of evidence that plaintiff would have been

willing to smoke a cigarette with the Cambridge design, “the jury could

only speculate that the design, manufacture, and marketing of ‘safer’

cigarettes would have resulted in [her] ingesting fewer carcinogens or

quitting smoking altogether.” (Whiteley, supra, 117 Cal.App.4th at p. 702.)
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3. Plaintiff failed to prove that any alternatively designed

cigarette, if smoked by her, would not have caused her lung cancer.

Plaintiff offered absolutely no evidence quantifying the extent to which any

alternative cigarette design would have reduced her chances of developing

lung cancer. In Whiteley, as here, Dr. Farone testified “that the technology

exists to reduce or remove all of the carcinogenic compounds from

cigarettes.” (Id. at p. 695.) The court explained in Whiteley, however, that

the “plaintiff’s evidence on this point was insufficient to support” a

negligent design verdict because neither Dr. Farone nor any other expert

witness “attempt[ed] to quantify the likelihood that the asserted design

defects of cigarettes, as distinguished from smoking cigarettes in general,

contributed to Whiteley’s developing lung cancer. Nor did they opine that

the negligent design of cigarettes was ‘in reasonability medical probability’

a substantial factor contributing to her lung cancer.” (Id. at pp. 701-02.)

Plaintiff’s failure of proof is the same here. As Dr. Farone

conceded, he could not say that the Cambridge design would not have

caused plaintiff or anyone else lung cancer:

Q: Is it your testimony that it has been
scientifically demonstrated to a reasonable
degree of scientific probability that Carlton or
Cambridge do not cause cancer in human
beings?

A: No. There’s evidence to that effect. It has
not been demonstrated to a reasonable degree
of scientific certainty.

(RT 2392-93 [emphasis added].)

Plaintiff failed to establish three critical elements of her risk benefit

and negligent design claims. For all of these reasons, this Court should
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enter judgment for PMUSA on plaintiff’s risk-benefit and negligent design

claims.

B. PMUSA Is Entitled To Judgment On Plaintiff’s
Consumer-Expectations And Failure-To-Warn Claims

Plaintiff’s remaining product defect claims – a consumer-

expectations claim and failure-to-warn claims – required plaintiff to prove

that the ordinary consumer was not aware or did not expect that smoking

could cause lung cancer. (Baker v. Hull Eng’g Co. (1978) 20 Cal.3d 413,

418; Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 567-68 & fn.4;

Maneely v. General Motors Corp. (9th Cir. 1997) 108 F.3d 1176, 1180).

As PMUSA demonstrated in its opening brief, plaintiff failed to prove this

element of her claim. (AOB 28-30.)

1. Plaintiff Did Not Prove That The
Ordinary Consumer Was Unaware
That Smoking Could Cause Lung Cancer

Courts have repeatedly recognized that the health risks of smoking

were common knowledge before and during the time that plaintiff smoked.9

9 Austin v. Tenn., 179 U.S. 343, 348 (1900) (“a belief in their deleterious
effects [of cigarettes], particularly among young people, has become very
general”), aff’g Austin v. Tenn., 48 S.W. 305, 306 (Tenn. 1898) (taking
“judicial cognizance” that “cigarettes are wholly noxious and deleterious to
health. Their use is always harmful, never beneficial. They possess no
virtue, but are inherently bad, and bad only.”); Cipollone, 505 U.S. at 513
(by 1962 “there were more than 7,000 publications examining the
relationship between smoking and health”); FDA, 529 U.S. at 138 (“When
Congress enacted these statutes” beginning in 1965, “the adverse health
consequences of tobacco use were well known, as were nicotine’s
pharmacological effects.”); Tompkins v. R.J. Reynolds Tobacco Co., 92 F.
Supp. 2d 70, 88 (N.D.N.Y. 2000) (“risks of smoking were common
knowledge in 1938”); Allgood v. R.J. Reynolds Tobacco Co., 80 F.3d 168,
172 (5th Cir. 1996) (common knowledge barred claim by plaintiff who
began smoking in 1936); Guilbeault v. R.J. Reynolds Tobacco Co., 84 F.
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These holdings are consistent with the evidence in this case. As

summarized in PMUSA’s opening brief, the undisputed evidence, based on

the testimony of plaintiff’s own expert witnesses, showed that the public

was exposed to substantial scientific information that smoking causes lung

cancer throughout the time that plaintiff smoked. (AOB 29-30.) Plaintiff’s

own witnesses testified that in 1950 – six years before plaintiff tried her

first cigarette – scientists concluded, in highly publicized articles, that

smoking was a cause of lung cancer. (RT 1086, 1104.) Moreover,

throughout the early and mid-1950s, scientists’ reports that smoking caused

lung cancer received widespread coverage in the popular press – in

newspapers and magazines, and on radio and television. (RT 1158-59,

3140-42.) In fact, by 1954, two years before plaintiff tried her first

cigarette, 90 percent of Americans had heard or read that smoking may be a

cause of lung cancer. (RT 3142.)

Plaintiff cites no testimony or evidence to the contrary. Rather,

plaintiff’s lone argument is that ordinary consumers could not be presumed

to know more about the risks of smoking than PMUSA’s executives, who

Supp. 2d 263, 274 (D.R.I. 2000) (taking judicial notice of risks of smoking
as of 1964); Paugh v. R.J. Reynolds Tobacco Co., 834 F. Supp. 228, 230-31
(N.D. Ohio 1993) (dismissing claims of plaintiff who smoked from 1940 to
1990 because “the dangers posed by tobacco smoking have long been
within the ordinary knowledge common to the community”); White v. R.J.
Reynolds Tobacco Co., 109 F. Supp. 2d 424, 434 (D. Md. 2000) (“general
knowledge of the dangers of cigarette smoking dates back at least to
1952”); Prado Alvarez, 405 F.3d at 43 (affirming dismissal of claim based
on common knowledge of the risks of smoking based on the evidence in the
record “by the time decedent first started smoking in 1960”); Tillman v.
R.J. Reynolds Tobacco Co., 871 So.2d 28, 33 (Ala. 2003) (noting “wealth
of judicial precedence recognizing that the dangers of cigarette smoking are
well-known”) (internal quotations and citation omitted).
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claimed not to believe that smoking caused lung cancer. (RB 63-64.) This

argument is specious. The crux of plaintiff’s case is that PMUSA’s

executives in fact knew that smoking caused lung cancer but were lying

about it. The judgment, therefore, cannot be affirmed on the ground that

PMUSA’s executives did not know that smoking caused lung cancer.

2. The Verdicts May Not Be Sustained
Based On Any Failure To Disclose Other Facts

Plaintiff also argues that the jury’s verdicts should be upheld on the

ground that PMUSA failed to warn that: (1) cigarettes contain addictive

nicotine; (2) cigarettes contain carcinogens; and (3) filtered cigarettes are

no safer than unfiltered cigarettes. (Id. at 62-63.) This argument suffers

from at least three fundamental flaws.

First, the injury that plaintiff incurred and sued for was lung cancer.

Thus, the only warning relevant to this case would be a warning that

smoking could cause lung cancer.10 Because lung cancer is the injury that

plaintiff sustained and for which she sued, any failure to disclose other facts

is irrelevant. Plaintiff failed to prove that the ordinary consumer was

unaware that smoking could cause lung cancer. She therefore failed to

prove that PMUSA had a duty to warn of this risk.11

10 Manufacturers are not required to warn of every conceivable danger
associated with their products. (Wright v. Stang (1997) 54 Cal.App.4th
1218, 1230; Schwoerer v. Union Oil Co. (3d Dist. 1993) 14 Cal.App.4th
103, 112) It is enough to warn of the more severe harms. (Schwoerer,
supra, 14 Cal.App.4th at 112.)
11 Furthermore, the other facts that plaintiff identifies do not amount to
health risks different from lung cancer. The health risk associated with
nicotine addiction is that it causes individuals to continue smoking, which
can cause lung cancer. Likewise, saying that cigarettes contain carcinogens
is no different from saying that cigarettes cause cancer. See Merriam-
Webster Dictionary [full cite] (“Carcinogenic” refers to “a subject or agent
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Second, plaintiff failed to prove that the ordinary consumer was

unaware that nicotine was addictive, that cigarette smoke was carcinogenic,

or that filtered and unfiltered cigarettes were equally dangerous. In her

respondent’s brief, she cites nothing in the record to support her assertions

that “only Philip Morris knew” these facts. (RB 58-59; 62-63.) To prove

her claim, plaintiff was required to offer evidence – not empty rhetoric –

concerning any lack of consumer awareness of these facts.

Third, plaintiff did not offer any evidence that a disclosure of these

facts would have caused her to quit smoking.12 To the contrary, the only

warning that plaintiff claimed would have caused her not to smoke was a

warning that “cigarettes do cause lung cancer.” (CT 18794-95; see also CT

18876-77.) Thus, even if plaintiff had proved that facts relating to

addiction, carcinogens, and filtered cigarettes were not recognized by the

ordinary consumer, she did not prove that any failure to warn of them

affected her in any way.

C. Plaintiff’s “Waiver” Arguments Are Meritless

Finally, there is no merit to plaintiff’s desperate assertions that

PMUSA waived its challenges to the jury’s product liability verdicts. (RB

63-66.) In challenging the sufficiency of the evidence, an appellant should

“set forth in their brief all the material evidence on the point and not merely

their own evidence.” (Foreman & Clark Corp. v. Fallon (1971) 3 Cal.3d

producing or inciting cancer.”) And the fact that filtered and unfiltered
cigarettes pose the same health risks merely means that each has an equal
propensity to cause cancer.
12 The trial court instructed the jury that plaintiff could not prevail on
these claims if “she would have started smoking or continued to smoke
even if defendant had given earlier or additional warnings.” (RT 3626.)
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875, 881). That is precisely what PMUSA did. PMUSA’s opening brief

discussed testimony by plaintiff’s expert witness, Dr. Farone, regarding

possible safer alternative cigarette designs (discussed in PMUSA’s opening

brief at pages 15-16, 25-27); testimony by plaintiff’s expert witness, Dr.

Burns, regarding the safety of the various cigarette designs (discussed in

PMUSA’s opening brief at pages 15-16, 26); testimony by plaintiff’s expert

witness, Dr. Slovic, regarding the ordinary consumer’s awareness of the

risks of smoking (discussed in PMUSA’s opening brief at pages 15, 29-30);

and other testimony and evidence that plaintiff offered with respect to

consumer knowledge of the risks of smoking (discussed in PMUSA’s

opening brief at pages 8-15, 29-30).

Given PMUSA’s comprehensive discussion of plaintiff’s own

evidence, it is clear that plaintiff would have claimed “waiver” no matter

what PMUSA did. Plaintiff’s “waiver” argument is nothing more than a

desperate ploy to save verdicts that are not supported by the evidence.

II. PMUSA IS ENTITLED TO JUDGMENT
ON PLAINTIFF’S FRAUD CLAIMS

Plaintiff does not point to any evidence showing that any of these

statements was in fact repeated to her by anyone or published anyplace

where she could have heard or seen it. Nor could she. As PMUSA

demonstrated in its opening brief, none of the 15 allegedly false statements

in the record was made directly or indirectly to plaintiff in any media to

which she was exposed. (AOB 36-37.) Eight of the statements were made

in press releases that were never shown to have been quoted, paraphrased,

or otherwise reported in any public media. (Id. at p. 36.) Two were made

on a British television documentary while plaintiff lived in the United

States. (Ibid.) Two were made in the 1950s, a decade in which plaintiff did
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not claim to have heard any tobacco company statements. (Ibid.) The

remaining three statements were made on a television news program that

plaintiff never claimed to have watched, in a letter to a congressman that

plaintiff never claimed to have received, and in testimony at a trial in

Minnesota that plaintiff never claimed to have attended. (Id. at pp. 36-37.)

Plaintiff’s assertion is that the fraud verdicts can be affirmed on the

ground that she heard and relied on other statements that were not

introduced in evidence and that she cannot identify. Plaintiff’s attempt to

save the judgment fails for two reasons. First, plaintiff’s proof is

insufficient to satisfy even the “indirect-communication” theory of fraud.

(Gawara v. United States Brass Corp. (4th Dist. 1998) 63 Cal.App.4th

1341, 1357 (Gawara).) Second, plaintiff failed to prove the reliance

element of her claims with the specificity that California law requires.

(Small v. Fritz Companies (2003) 30 Cal.4th 167, 184 (Small).)13

A. Plaintiff Did Not Prove That A Third Party
Repeated Any Statement By PMUSA To Her

Plaintiff’s fraud claims are based on a theory of fraud by indirect

communication. (RB 41.) According to plaintiff, she can prevail on her

13 In Boeken v. Philip Morris USA Inc. (2005) 127 Cal.App.4th 1640,
1660-66, the court affirmed a fraud verdict in the plaintiff’s favor on the
ground that the plaintiff was subconsciously induced into smoking by
images of happy and healthy-looking people in PMUSA’s advertisements.
PMUSA respectfully submits that Boeken was wrongly decided because
subconscious “reliance” on wordless images in advertising do not provide
the basis for a fraud claim under California law. (Small, 20 Cal.4th at p.
184; Maneely v. General Motors Corp. (9th Cir. 1997) 108 F.3d 1176,
1181.) In any event, plaintiff’s advertising expert witness here testified that
PMUSA’s advertisements did not contain any representations (RT 3135-40)
and plaintiff never claimed that PMUSA’s advertising caused her to smoke
(RT 3123-28).
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fraud claims without identifying the statement that she supposedly heard,

its context, when it was made, or the manner in which it was

communicated. (Id. at pp. 40-41.) As support for this remarkable

proposition, plaintiff cites the Restatement (Second) of Torts § 533 and

Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 35

Cal.3d 197 (Children’s Television). According to plaintiff, these authorities

stand for the notion that a party may be held liable for fraud if it “‘makes a

misrepresentation to one group intending to influence the behavior of the

ultimate purchaser’ and it ‘succeeds in this plan.’” (RB 42 [quoting

Children’s Television, 35 Cal.3d at 219].)

The California Supreme Court already has rejected this precise

argument. In Mirkin v. Wasserman (1993) 5 Cal.4th 1082, the Court

squarely addressed an argument indistinguishable from the one plaintiff

makes here:

According to plaintiffs, “Children’s Television
recognizes that reliance is sufficiently pled if it
is alleged that the defendant made
misrepresentations to the marketplace, or a
segment of it, intending to influence the
ultimate purchaser, and that he succeeds in this
plan.”

The Court expressly rejected this argument:

We do not believe, however, that Children’s
Television supports such a proposition. If the
court had actually intended to announce such a
drastic change to settled law on a point as
important as the nature of reliance in an action
for deceit, one would expect to see the
announcement of the rule to be supported with
reasons and the citation of authority
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(Ibid. [emphasis added].) Accepting plaintiff’s theory here would

effectively overrule Mirkin and expand liability well beyond that permitted

by the Supreme Court in that case.

As the Court recognized in Mirkin, the indirect-communication

theory of fraud does not relax the plaintiff’s burden of proving that she

received and relied upon the defendant’s statements. Restatement section

533 and the California cases interpreting it merely allow a plaintiff to bring

a fraud claim against a defendant based on misrepresentations that were

repeated to the plaintiff by a third party. (Mirkin, supra, 5 Cal.4th at p.

1096.)

Plaintiff’s evidence clearly fails to support a claim of fraud, even

under the indirect communication theory. In Gawara, the court recognized

that “[t]he indirect communications fraud theory requires proof of a chain

of fraudulent representations which are repeated by one victim to another.”

(63 Cal.App.4th at p. 1357.) There, a real estate developer brought suit

against three manufacturers of defective plumbing parts that the developer

used in building houses. The developer alleged that the manufacturers of

those parts defrauded him by falsely representing in various product

promotions that the products were suitable for use. (Id. at pp. 1347-48.)

The plaintiff’s theory, like plaintiff’s here, was one of fraud-by-indirect-

communication – that the manufacturer made false statements to one of the

plaintiff’s subcontractors, who then repeated the substance of those

statements to the plaintiff’s employees, who then relied on that substance in

deciding to use the defective parts. (Id. at pp. 1355-56.) At trial, however,

the plaintiff failed to prove all of the links in the communication chain.

Specifically, he presented no evidence that the subcontractor repeated the

substance of any of the manufacturer’s statements to the plaintiff’s
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employee. (Id. at p. 1355.) The court held that the plaintiff’s proof was

therefore insufficient, reversed the fraud verdict, and entered judgment for

the defendant. Because the plaintiff failed to prove each link in the alleged

chain of communications, he failed to prove the necessary reliance on a

false statement by the manufacturer. (Id. at p. 1356.)

Plaintiff’s theory in the present case suffers from the same

shortcoming, but to an even greater extent. The plaintiff in Gawara at least

alleged a continuous, cognizable chain and identified the third-party that

supposedly repeated the false statements. Plaintiff, in this case, by contrast,

did not even identify what “media” outlet repeated the alleged false

statements to her. Under Mirkin and Gawara, PMUSA is entitled to

judgment on plaintiff’s fraud claims.14

B. Plaintiff Did Not Prove That She Took Any
Action In Reliance On Any Statement By PMUSA

As demonstrated in PMUSA’s opening brief, a plaintiff alleging

fraud also must prove with specificity that a false statement by the

defendant caused her to take some action that she otherwise would not have

taken. (AOB 37-40.) Plaintiff’s only evidence on this point is her

14 Gawara is the leading case in California on the indirect communications
fraud theory, has been cited with approval by the highest court of another
state in Kaufman v. I-Stat Corp., 754 A.2d 1188, 1196 (N.J. 2000), and has
been cited in multiple secondary sources. (See Am. Jur. 2nd, Fraud and
Deceit § 240 [citing Gawara for the proposition that “it must be shown that
the defendant made the misrepresentations or omissions directly to one
victim, who then repeated the misrepresentations or omissions to another,
who thus was an indirect recipient of the defendant’s communications”];
Am. L. Prod. Liab. 3d § 25:4 [citing Gawara for the proposition that “[i]n
indirect communications cases, it is still necessary to show the
misrepresentations or omissions were communicated by the intermediary to
the plaintiff”].)
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conclusory assertion that she smoked because of something that she says

she heard from PMUSA:

Q. You smoked because of what you heard
from Philip Morris and what you didn’t hear
from Philip Morris, right?

A. Yes.

Q. That’s why you smoked, right?

A. Yeah, because I heard that their main
concern was their customers and if there was
any dangers, they would surely expose them.

And then I would go into the thought, well,
there isn’t a product in the stores that are known
to be dangerous and there is all our government
checks and so I believed them.

Q. That’s why you smoked, that’s why you
continued to smoke, right?

A. My addiction, I was terribly addicted.

(CT 18877.)15

This vague and conclusory testimony is the entirety of plaintiff’s

evidence of reliance on anything PMUSA said. When asked to provide

additional information about the statement that she claimed to have heard,

plaintiff could not provide any details other than to say that she read it

sometime in the 1960s:

15 In her respondent’s brief (at p. 49-50), plaintiff cites other testimony
that she claims shows that she relied on statements by PMUSA, but all of
that evidence pertains either to the causation element of her fraudulent
concealment claim (because the testimony relates to what she would have
done if PMUSA had made affirmative disclosures (see CT 18790-95)) or to
her claim that she heard or believed statements by PMUSA. (CT 18669-71;
18823-24; 20245-46.) We address the jury’s concealment verdict in
Section __ below.



24

Q. When did you hear Philip Morris say its
main concern was its customers? You
mentioned before it was sometime after the
1964 Surgeon General’s report. Can you be
more specific?

A. I do not remember the date or dates that I
may have seen that. It’s been, what would the
‘60s be, 40 some years ago. I don’t have that
good a memory for 40 years. Maybe a few
things I remember back then, but I can’t tell you
a date.

Q. Did you read it?

A. I remember reading it. And where, I
can’t tell you.

Q. Do you remember what else, was it in a
newspaper article?

A. I said I don’t remember. I remember
reading it.

(CT 18893.)

The California Supreme Court’s recent decision in Small, supra, 20

Cal.4th 167, makes clear that plaintiff’s ipse dixit is insufficient to establish

the reliance element of her fraud claims. (Id. at p. 184.) In Small, an action

for common law fraud and negligent misrepresentation, the plaintiff alleged

that the defendant published misstatements in its quarterly financial report,

which the plaintiff and all other shareholders received. (Id. at p. 172-73.)

The plaintiff alleged that he read the defendant’s false statements and that,

in reliance on these statements, refrained from selling his stock in the

company. (Id. at p. 173.) The plaintiff thus alleged “reliance” – but the

Court held that his assertion was too conclusory to satisfy the requirements

of California law.

[P]laintiff’s assertion of having relied on
defendants’ misrepresentations was insufficient.
We agree that in view of the danger of
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nonmeritorious suits, such conclusory language
does not satisfy the specificity requirement.

(Small, supra, 20 Cal.4th at p. 184.) The Court explained that it was

concerned about “the danger of nonmeritorious suits” and to guard against

such suits it was going to require specific acts of reliance by plaintiffs. To

establish the reliance element, “[t]he plaintiff must allege actions . . . that

would indicate that the plaintiff actually relied on the misrepresentations.”

(Ibid.) The Court noted that such “actions” would include alleging that,

had the plaintiff not read the inaccurate disclosures, he would have sold the

stock, how many shares he would have sold, and when he would have sold

them. (Ibid.)16

Plaintiff’s testimony here is no different from the conclusory

allegations deemed insufficient in Small. Plaintiff testified that, because of

some unidentified statement by PMUSA at some unidentified time, she

kept smoking and did not quit. As in Small, plaintiff here was required to

prove (1) when she heard the statement upon which she allegedly relied, (2)

that she was planning to quit smoking around that time, and (3) that the

alleged false statement caused her to change her mind and not quit

smoking. But plaintiff proved none of these facts. Plaintiff’s evidence of

reliance is insufficient and the fraud verdicts should be reversed.

III. PMUSA IS ENTITLED TO JUDGMENT ON
PLAINTIFF’S FRAUDULENT CONCEALMENT CLAIM

16 Although the Court in Small addressed the requirements for pleading a
fraud claim, its requirements apply equally to the proof that a plaintiff must
offer to prevail on a fraud claim at trial. (Roddenberry v. Roddenberry
(1996) 44 Cal.App.4th 634, 654 [“Whatever plaintiff is obligated to plead,
plaintiff is obligated to prove.”].)
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To prevail on her fraudulent concealment claim, plaintiff was

required to prove, among other things, that PMUSA had a duty to disclose

the fact that smoking causes lung cancer. (AOB 31-32.) To prove that

PMUSA had such a duty, plaintiff in turn had to prove that she did not have

access to the fact allegedly concealed – that smoking could cause lung

cancer – through other sources of information. As demonstrated in

PMUSA’s opening brief, however, plaintiff failed to prove that she did not

have access to information about the link between smoking and lung

cancer. (Ibid.) She therefore failed to establish the duty-to-disclose

element of her claim.

Plaintiff asserts three arguments in response, none of which has

merit:

1. Plaintiff is incorrect that the jury could find that PMUSA had

a duty to disclose based merely on a finding that PMUSA engaged in

“active concealment” or made “half-truth” statements. (RB 54-55.) It is

well established that “the adequacy of the evidence must be measured

against the instructions given the jury.” (Null v. City of Los Angeles (1988)

206 Cal.App. 3d, 1528, 1535.) Plaintiff concedes that the jury instructions

required her to prove that the allegedly concealed information was not

accessible to her:

The only material facts that could be relevant
under the fraudulent concealment instruction
were thus, by definition, those not already
readily accessible to Bullock, but known by
Philip Morris and concealed from Bullock.

(RB 73.) Because plaintiff concedes that she was required to prove that the

allegedly concealed fact was not accessible to her, the concealment verdict

may not be sustained on the other grounds that plaintiff now asserts on
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appeal. (Richmond v. Dart Indus., Inc. (1987) 196 Cal.App. 3d 869, 874

[“The rule is well settled that the theory upon which a case is tried must be

adhered to on appeal. A party is not permitted to change his position and

adopt a new and different theory on appeal.”].)

Plaintiff elsewhere contradicts her concession that the jury

instructions required her to prove that the allegedly concealed fact was not

accessible to her. She argues that the jury also was instructed that it could

find a duty to disclose – irrespective of her access to information regarding

the allegedly concealed fact – if PMUSA engaged in “active concealment”

and “half-truths.” (RB 54.) Plaintiff is incorrect. Using BAJI 12.35, the

court instructed the jury that plaintiff was require to prove – as two separate

elements of her claim – that (1) that PMUSA had a duty to disclose a fact

(2) that it intentionally concealed. The court then, in the “active

concealment” and “half-truths” instruction that plaintiff quotes in her brief,

instructed the jury on the grounds on which it could find that PMUSA had

engaged in “intentional concealment.” (RB 54 [quoting RT 3631].) Thus,

under the jury instructions, proof of active concealment or half-truths could

establish the “intentional concealment” element of plaintiff’s claim, but

plaintiff still had to prove independently the duty to disclose element. (RT

3630.)

2. Plaintiff also is incorrect that the concealment verdict may be

upheld on the ground that PMUSA allegedly concealed facts relating to

addiction, carcinogens, and filtered cigarettes. (RB 58-59.) This argument

fails for the same reasons it failed in the context of plaintiff’s failure-to-

warn claims. (See supra __.)

3. Lastly, plaintiff asserts there is sufficient evidence to support

a finding that she did not have access to information that smoking could
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that plaintiff showed that some consumers came to regret their

decision to smoke later in life. Nothing in this testimony

established, as plaintiff was required to do, that she lacked

access to information that smoking could cause lung cancer.

Given this evidentiary gap, PMUSA is entitled to judgment on

plaintiff’s fraudulent concealment claim.

IV. PMUSA IS ENTITLED TO A NEW
TRIAL ON ALL PLAINTIFF’S CLAIMS

A. PMUSA Is Entitled To A New Trial On
Plaintiff’s Concealment Claim Because The Trial
Court Erred In Instructing The Jury On That Claim

As discussed in PMUSA’s opening brief, both parties requested that

the trial court instruct the jury that a “duty to disclose known facts arises

where one party knows of material facts and also knows that such facts are

neither known nor readily accessible to the other party.” (AOB 41-44.)

Despite these requests, the trial court erroneously failed to give this

standard instruction. The trial court’s failure to do so resulted in reversible

prejudicial error. (Walker v. KFC Corp. (9th Cir. 1984) 728 F.2d 1215,

1222-23 [ordering new trial based on same instructional error under

California law].)

Plaintiff argues in responsethat PMUSA waived its challenge and

invited the court’s error, and that PMUSA was not prejudiced by any

instructional error. (RB 67-73.) None of plaintiff’s responses has merit.

First, PMUSA preserved the issue for appeal by requesting a legally

correct instruction (BAJI 12.36) that the trial court did not give.

(Heggblade-Marguleas-Tenneco, Inc. v. Sunshine Biscuit, Inc. (1976) 59

Cal.App.3d 948, 958 [“[T]o complain on appeal of a failure to instruct on a
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particular issue, the aggrieved party must request a specific proper

instruction.”] [emphasis in original]; Cain v. State Farm Mut. Auto. Ins. Co.

(1975) 47 Cal.App.3d 783, 798 [“It is well settled that in order to complain

of a failure to instruct on a particular issue, the aggrieved party must

request the specific proper instruction.”].)

The court considered this precise issue in Alexander v. Nextel

Communications, Inc. (1997) 52 Cal.App.4th 1376. There, as here, the

“record d[id] not contain any discussion between counsel and the trial court

as to why the jury was not instructed” on the issue raised by the appellants,

but “it [was] clear from the record that such instructions were requested but

not given.” (Id. at p. 1379 fn.3.) Despite the absence of any express ruling

by the trial court rejecting the appellants’ proposed instruction, the court

was “satisfied [that the appellants] in fact requested the instructions and

that such instructions were not given.” (Id. at pp. 1379-80.) The court held

that the issue, therefore, “was not waived.” (Id. at p. 1380 fn.4.)

Second, there is no merit to plaintiff’s contention that PMUSA

“invited” the trial court’s error through some “clerical error on the part of

Philip Morris’s trial counsel.” (RB 68.) Plaintiff’s “clerical error” theory is

pure speculation. Plaintiff does not cite anything in the record that

identifies any clerical error by PMUSA’s counsel. Instead, she relies solely

on the absence of record evidence – particularly, the absence of an on-the-

record ruling by the trial court on the proposed instruction. (RB 68-71.)

But, as plaintiff admits, the charge conference was conducted in the manner

that many trial judges prefer – in chambers and off the record. (RB 68.)

Thus, the absence of an on-the-record ruling does not demonstrate

anything, much less “clerical error” by PMUSA.
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Beyond that, any clerical error would not amount to “invited error.”

The “invited error doctrine is based on estoppel.” (Huffman v. Interstate

Brands Co. (2004) 121 Cal.App.4th 679, 706.) The doctrine “requires

affirmative conduct demonstrating a deliberate tactical choice on the part of

the challenging party.” (Ibid.; see also People v. Wickersham (1982) 32

Cal.3d 307, 332 (“[I]f defense counsel suggests or accedes to the erroneous

instruction because of neglect or mistake we do not find ‘invited error.’”);

People v. Graham (1969) 71 Cal.2d 303, 319 [“In the absence of a clear

tactical purpose, the courts and commentators eschew a finding of the

‘invited error’ that excuses a trial judge from rendering full and correct

instructions on material questions of law.”].) Plaintiff has identified no

deliberate tactical decision by PMUSA to induce the trial court to omit this

instruction. Nor has plaintiff articulated any explanation as to how the

omission of this requested instruction could have possibly benefited

PMUSA. Plaintiff’s clerical error theory, even if it had any factual support,

falls well short of the requirements for establishing “invited error.”

Finally, plaintiff argues that any instructional error was not

prejudicial and, therefore, would not require a new trial. (RB 71-73.)

Plaintiff does not dispute that, “[i]n reviewing a claim of instructional error,

[the Court] must assume the jury might have believed appellant’s evidence

and if properly instructed, might have decided in appellant’s favor.”

(Huffman, 121 Cal.App.4th at pp. 691-92.) Nor does plaintiff contest that,

in determining whether PMUSA was prejudiced, “the evidence must be

viewed in the light most favorable to” PMUSA. (Id. at p. 692.)

Plaintiff’s sole “no prejudice” argument is that other jury

instructions cured any instructional error by making clear that plaintiff had

to prove that the allegedly concealed fact was not accessible to her. (RB
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72-73.) But the instructions that plaintiff cites merely told the jury that

plaintiff was required to prove that PMUSA must have “concealed or

suppressed” a material fact. (RB 72.) This instruction still left the jury free

to impose liability on the ground that PMUSA suppressed or concealed

information even if that information was at the same time accessible to

plaintiff through other sources (e.g., newspaper or other media reports).

PMUSA’s requested instruction would have prevented this error.

There is no reason to believe that the jury looked to the product

liability instructions to fill the gap created by the trial court’s omission of

the concealment duty to disclose instruction. (RB 73.) The jury had no

reason to suspect that the trial court had omitted an instruction that it was

supposed to give. And plaintiff’s product liability and concealment claims

were separate claims that were subject to different sets of instructions that

listed the elements of each claim separately. The jury thus had no reason to

look to the product liability instructions in deciding plaintiff’s separate

concealment claim.

Furthermore, the jury’s verdicts demonstrate that the trial court’s

error misled jurors. Because a concealment claim requires proof above and

beyond the proof required to prove a product liability failure to warn claim

(AOB 43 fn. 11), no properly instructed juror logically could vote for the

defendant on a failure-to-warn claim but against the defendant on a

concealment claim. Nonetheless, two jurors defied this logic, voting for

PM USA on plaintiff’s failure-to-warn claims, but against PM USA on

plaintiff’s concealment claim. (RT 3899-90, 3903-04.) The only

explanation for these contradictory votes is that these two jurors were

misled by the trial court’s failure to instruct the jury on the legal definition

of the “duty to disclose” element of plaintiff’s concealment claim. The trial
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court’s product liability instructions obviously did not cure the trial court’s

error.

B. PMUSA Is Entitled To A New Trial On All
Plaintiffs’ Other Claims Because The Trial Court
Committed Errors Relating To Federal Preemption

Plaintiff attempts to obscure the preemption issues, characterizing

PMUSA as making a “disjointed series of arguments” based on claims,

evidence, instructions, and counsel’s argument. (RB 74.) PMUSA,

however, was clear in its opening brief that it was challenging two specific

preemption-related errors by the trial court: (1) the failure to give

PMUSA’s proposed instruction on preemption, and (2) the admission of

evidence that was inadmissible because it was relevant only to preempted

theories of liability. (AOB at 47.)

1. The Trial Court Committed Instructional Error

As explained in PMUSA’s opening brief, plaintiff urged the jury to

impose liability based on two theories that are foreclosed by the Labeling

Act: (1) that PMUSA misled plaintiff about the risks of smoking by using

glamorous, healthy-looking people in its advertising; and (2) that PMUSA’s

advertising made smoking attractive to youth. (AOB 44-45.) PMUSA was

entitled to an instruction prohibiting the jury from imposing liability and

punitive damages based on either of these preempted theories. (See id. at

47-48.)

Plaintiff does not – and cannot – dispute that the Labeling Act

preempts claims based on the use of glamorous or healthy imagery in

advertising. (Cipollone, supra, 505 U.S. at p. 527; Whiteley, supra, 117

Cal.App.4th at p. 666-67, 671.) Instead, she contends that this principle

does not apply here because she did not bring a “neutralization” claim. (RB
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74-75.) But it does not matter what plaintiff called her claim. The issue is

whether she attempted to impose liability based on conduct that falls within

the scope of Labeling Act. (E.g., Glassner v. R.J. Reynolds Tobacco Co.

(6th Cir. 2000) 223 F.3d 343, 347 [under Cipollone, it is “necessary to look

beyond the labels” of plaintiffs’ claims and “evaluate each claim to

determine whether it was in fact preempted by the [Labeling] Act”]; Wright

v. Brooke Group, Ltd. (N.D. Iowa 2000) 114 F. Supp. 2d 797, 824 [same].)

Here, the record overwhelmingly demonstrates that plaintiff urged

the jury to impose liability on the ground that PMUSA used glamorous and

healthy imagery in its advertising. (AOB at 48-51 [collecting evidence and

counsel’s argument on this theory].) This is precisely the type of claim that

is preempted – no matter what it is called – and thus the trial court should

have instructed the jury that it could not base liability on this ground.

Plaintiff does not dispute that, under Soule, it is “reasonably probable” that

PMUSA would have obtained a more favorable result had PMUSA’s

requested instruction been given. (Soule, supra, 8 Cal.4th at p. 581 fn.11.)

Plaintiff also does not dispute that the Labeling Act preempts claims

based on allegations that PMUSA’s advertising made smoking attractive to

youth. (Reilly, supra, 533 U.S. at p. 542.)18 Nor does plaintiff deny that

she presented this precise theory of liability to the jury. (AOB 49-51

[collecting evidence and counsel’s argument on this theory].) The trial

court also should have instructed the jury that it could not base liability on

alleged advertising to youth. And again, plaintiff does not dispute that it is

18 The issue whether the Labeling Act preempts allegations that a
cigarette manufacturer violated the Unfair Competition Law (Bus. & Prof.
Code §§ 17200 et seq.) is before the California Supreme Court in In re
Tobacco Cases II (pet. granted Feb. 16, 2005) No. S129522.
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“reasonably probable” that this instruction would have made a difference in

the jury’s verdict.

Plaintiff’s desperate assertions that PMUSA waived these

instructional error arguments are all meritless. (RB 77-78.) Plaintiff

acknowledges that PMUSA cited its requested instruction in its opening

brief, but complains that PMUSA failed to quote the instruction in full.

(RB 77.) But plaintiff cites no case that requires a party to quote the entire

text of a proposed instruction in its brief to preserve the issue for appellate

review. It was sufficient for PMUSA to cite the instruction, quote the

specific language relevant to its claim of instructional error, and include the

complete instruction in the record on appeal, which it did. (AOB 47.)

Plaintiff also complains that PMUSA mistakenly cited in its brief the

instruction offered before trial, instead of the superseding August 28, 2002

instruction. Plaintiff, however, ignores the fact that the two instructions

were substantively identical on this issue – both informed the jury that it

could not base liability on allegations that PMUSA’s “advertising or

promotion of cigarettes was wrongful or inappropriate after July 1, 1969.”

(Compare CT 17653 [pre-trial version cited in AOB at 47] with CT 18429

[superseding instruction].) Contrary to plaintiff’s claim (RB 78), the trial

court explicitly noted that it “refused” to give this instruction. (CT 18429.)

Plaintiff also notes that PMUSA later submitted an additional

preemption instruction. (RB 78; CT 20594-98.) Plaintiff mischaracterizes

the record in asserting that this instruction superseded the instruction

discussed above. As PMUSA made clear in its submission to the trial

court, it offered this “additional” jury instruction only as an “alternative[]”

to the preemption instruction “previously submitted by Philip Morris and

rejected by the Court.” (CT 20595 [emphasis added].) There was no
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waiver. (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 212-213;

Leibman v. Curtis (1955) 138 Cal.App.2d 222, 225-226.)

B. The Trial Court Committed Instructional Error
With Respect To Plaintiff’s Punitive Damages Claim

The trial court also erred by refusing to give similar instructions on

the scope of the Labeling Act during the punitive damages phase. (AOB

47-48.) Plaintiff does not contend that PMUSA waived its instructional

error arguments with respect to punitive damages, but rather argues that

Labeling Act preemption simply does not apply to punitive damages

claims. (RB 78-79.) Plaintiff is wrong. The notion that Congress intended

to preempt the states from imposing liability, but left the states free to

impose tens of millions or billions of dollars in punitive damages is

ludicrous on its face. If anything, in light of their penal nature, punitive

damages imposed for conduct protected by the Labeling Act would more

clearly reflect a “requirement or prohibition” than the imposition of liability

and compensatory damages.

Not surprisingly, the Supreme Court in Cipollone squarely rejected

the argument that damages awards are exempt from preemption. The Court

held that the Labeling Act preempts requirements imposed by statute and

requirements impose through the imposition of liability and damages.

(Cipollone, supra, 505 U.S. at p. 521-22.) The Court reasoned that

“regulation can be as effectively exerted through an award of damages as

through some form of preventive relief” and that the “obligation to pay

compensation can be, indeed is designed to be, a potent method of

governing conduct and controlling policy.” (Ibid.) Simply put, there is no

punitive damages exception to the Labeling Act.

C. The Trial Court Committed Evidentiary Error
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As explained in PMUSA’s opening brief, plaintiff was permitted –

over PMUSA’s objections – to introduce substantial evidence about

advertising imagery and its alleged impact on youth. (AOB 48-50.)

Plaintiff responds that this evidence also was relevant to non-preempted

claims (RB 80), but does not offer any explanation of the non-preempted

issues to which the evidence related. Instead, plaintiff simply refers the

Court to a brief filed in the trial court. (RB 80 [citing CT 15095-15110].)

Plaintiff therefore has waived the argument. (E.g., Garrick Development

Co. Hayward Unified School Dist. (1992), 3 Cal.App.4th 320, 334

[argument waived where party merely incorporates arguments made “from

papers filed below”].)

In any event, plaintiff’s trial brief confirms the evidentiary error.

There, plaintiff expressly argued that evidence of PMUSA’s use of

advertising “imagery” was relevant because it conveyed “the message that

smoking is enjoyable and socially desirable” and “concealed” the risks of

smoking. (CT 15110.) This is precisely the type of theory that was held

preempted in Cipollone. (Cipollone, supra, 505 U.S. at p. 527; Whiteley,

supra, 117 Cal.App.4th at p. 671.)

Plaintiff alternatively argues that “[t]he most” that PMUSA was

entitled to was a “limiting instruction.” (RB 80.) But PMUSA did request

an instruction on the impact of the Labeling Act on plaintiffs’ advertising

allegations, and that instruction – as discussed above – was rejected. (See

supra at ___.)

In sum, plaintiff introduced evidence and urged the jury to impose

liability on grounds preempted by the Labeling Act. The trial court erred in

admitting this evidence and refusing to give PMUSA’s preemption

instruction. These errors require a new trial.
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V. PMUSA IS ENTITLED TO A NEW
TRIAL ON PUNITIVE DAMAGES

A. PMUSA Is Entitled To A New Trial Because
The Jury Was Motivated By Passion And Prejudice

On its face, the size of the jury’s $28 billion verdict is so excessive –

so clearly the product of jury passion and prejudice – that the trial court

should have ordered a new trial. Mere remittitur of the punitive damages

award did not cure the effects of the jury’s passion and prejudice, which

tainted the entire judgment. (AOB 52-53.)

Plaintiff’s opposition to this basis for a new trial is set forth in one

footnote. (RB 84 n.11.) Her response — that the size of the jury’s verdict

does not raise a presumption of passion and prejudice and that remittitur is

the proper remedy for an excessive verdict — is wholly unpersuasive.

Plaintiff completely ignores Honda Motor Co. v. Oberg (1994) 512 U.S.

415 (cited at AOB 52-53), in which the United States Supreme Court

discussed the longstanding practice of inferring jury passion or prejudice

from the mere size of the jury award – from the early English common law,

through nineteenth century American practice, to modern practice

(including in California). (Id. at pp. 421-426.) This impressive body of

precedent supports the grant of a new trial based solely on the exorbitant

amount of the award.

Plaintiff also ignores Auster Oil & Gas, Inc. v. Stream (cited at AOB

52), which explains that, although remittitur is the proper remedy for an

award that is merely “excessive,” at some point an excessive award

becomes so large that it is presumed to be the product of passion and

prejudice; and when that point is reached, the only proper remedy is a new

trial:
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[W]hen a jury verdict results from passion or
prejudice, a new trial, not remittitur, is the
proper remedy. On the other hand, damage
awards that are merely excessive, that is, so
large as to be contrary to right reason, are
candidates for remittitur. However, at some
point on the scale an excessive award becomes
so large that it no longer can be considered
merely excessive. At that point, when an award
is “so exaggerated as to indicate bias, passion,
prejudice, corruption, or improper motive,”
remittitur is inappropriate and the only proper
remedy is a new trial.

(835 F.2d at p. 603, quoting Wells v. Dallas Independent School Dist. (5th

Cir. 1986) 793 F.2d 679, 683-684.)

In its opening brief, PMUSA cited numerous California cases

recognizing that, as a matter of California law, a presumption of passion or

prejudice can arise from the size of the punitive damages award alone.

(AOB 52.) Plaintiff does not address most of these cases,19 choosing to

distinguish only three on the purported ground the appellate court

buttressed the grant of a new trial with specific reasons why the jury might

have been prejudiced against the defendant. (RB 84 fn.11 [discussing

19 Plaintiff does not address the following cases that directly support
PMUSA’s argument: Michelson v. Hamada (1994) 29 Cal.App.4th 1566,
1596 (“A court of review must intervene when the award is so
disproportionate as to raise the presumption that it was the product of
passion or prejudice.”); Seeley v. Seymour (1987) 190 Cal.App.3d 844, 869
(“palpably gross excessiveness” of awards warranted “a fresh assessment of
damages from a new trier of fact” and not remittitur); Rosener v. Sears,
Roebuck & Co. (1980) 110 Cal.App.3d 740, 749-750 (citing numerous
cases); Zhadan v. Downtown L.A. Motors (1976) 66 Cal.App.3d 481, 502
(concluding that “the punitive damage award is excessive and appears to be
the product of the jury’s passion or prejudice,” and remanding for new trial
on liability and punitive damages).
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Cunningham v. Simpson (1969) 1 Cal.3d 301, 308-309 [arrogance]; Gordon

v. Strawther Enterprises, Inc. (1969) 273 Cal.App.2d 504, 516 [various

elements of evidence and arguments]; Rudolph v. Gorman (1959) 169

Cal.App.2d 666, 668-669 [trial court stated cogent reasons]].)20 However,

none of these cases undercuts the well established rule that the grossly

disproportionate size of an award itself justifies reversal. And if that rule

ever applies, it must apply here. No other award of punitive damages in the

history of California jurisprudence begins to approach the sheer magnitude

of the jury’s award in this case.

Plaintiff’s remaining arguments against inferring passion and

prejudice do not withstand the least bit of scrutiny. First, plaintiff

profoundly misreads Schelbauer v. Butler Manufacturing Co. (1984) 35

Cal.3d 442, 454. Contrary to plaintiff’s suggestion, that case created no

preference for remittitur over retrial. Schelbauer interpreted Code of Civil

Procedure section 662.5, which provides that, in cases in which a trial court

may properly grant a new trial limited to the issue of damages (not

liability),21 the trial court may offer a remittitur in lieu of retrial when the

only ground for granting the new trial is excessive damages. Where, as

here, the ground for a new trial is not merely that the damages are excessive

but also that the award resulted from passion and prejudice, the judgment is

tainted in its entirety and no portion of it can be upheld. (See, e.g., Auster

Oil & Gas, Inc. v. Stream, supra, 835 F.2d at pp. 603-604.)

20 Plaintiff also cites Hasson v. Ford Motor Co. (1982) 32 Cal.3d 388,
which addresses a different presumption irrelevant here.
21 If this Court orders a new trial on liability, a new trial on punitive
damages would follow automatically.
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Second, plaintiff’s lengthy effort to explain away her counsel’s many

outrageously inflammatory arguments is similarly unavailing. Those

improper tactics go a long way to explaining why the jury acted out of

passion and prejudice, but in the final analysis the $28 billion verdict is

sufficient by itself to require a presumption of passion and prejudice.

Plaintiff counsel’s improper tactics crossed the line and became totally

indefensible when he compared the alleged misconduct to the national

tragedy of September 11, 2001, and compared PMUSA to Osama bin

Laden. (RT 4120-21, 4191.) Such a comparison could only have had the

purpose of whipping up the jurors into such a passionate frenzy that they

would return the kind of unprecedented and massive verdict that they in

fact returned in this case. (See State v. Otalla (Ohio App. 2004) 813

N.E.2d 84, 90 [questioning prospective jurors about September 11th “goes

far beyond a quest to root out prejudice and actually creates prejudice in the

minds of the potential jurors”].) The immense unfairness and prejudice

resulting from all of plaintiff’s tactics during closing arguments are amply

demonstrated in the opening brief (AOB 53-60), and need not be repeated

here.

Third, plaintiff’s claim of waiver is also meritless. The law does not

impose upon a defendant faced with the kind of tactic at issue here a

“Catch-22”: either object to the statement and risk drawing more attention

to it or risk waiver. Because objecting would only have drawn more

attention to the offensive statements, it was not required. (See AOB 59-60;

Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th 780, 794-795 [no waiver

where “misconduct is so persistent that an admonition would be inadequate

to cure the resulting prejudice”]; Simmons v. Southern Pac. Transportation

Co. (1976) 62 Cal.App.3d 341, 355 [“It is clear from the record that
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objecting would have overemphasized the objectionable material and would

have alienated the jury who, because of plaintiffs’ counsel’s conduct, was

unfavorably disposed against the defendants.”]; Love v. Wolf (1964) 226

Cal.App.2d 378, 392 [“[A]n attempt to rectify repeated and resounding

misconduct by admonition is … like trying to unring a bell.”].) Notably, in

denying PMUSA’s motion for a new trial, the trial court did not rely on any

theory of waiver. (Dec. 18, 2002 Rulings (CT 26964-70).) This Court may

thus address the merits of PMUSA’s claim that plaintiff’s counsel’s

misconduct rendered the trial fundamentally unfair.

B. The Trial Court’s Refusal To Instruct
The Jury On The Constitutional Limits
On Punitive Damages Requires A New Trial

Even if this Court does not order a new trial based on passion and

prejudice, it should order a new trial because the trial court committed two

highly prejudicial instructional errors. (AOB 60-68.) The trial court failed

to instruct the jury that (1) punitive damages may not be imposed to punish

PMUSA for harm to others and (2) PMUSA’s financial condition cannot

justify a punitive damages award that is not reasonably proportionate to

plaintiff’s actual or potential harm.

Plaintiff argues the trial court properly refused to give these

instructions. In making this argument, plaintiff misconstrues State Farm,

supra, 538 U.S. 408. In any event, the recent decisions from the California

Supreme Court in Simon, supra, 35 Cal.4th 1159, and Johnson, supra, 35

Cal.4th 1191, remove any possible lingering doubt that the trial court

should have given PMUSA’s proposed instructions.

1. The Trial Court’s Refusal to Give PMUSA’s
Proposed Instructions On Harm to Others
Prejudiced PMUSA and Requires a New Trial
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The trial court refused to give the following instruction proposed by

PMUSA: “You are not to impose punishment for harms suffered by persons

other than the plaintiff before you.” (CT 18500-01.)22 This proposed

instruction was critical. As PMUSA’s opening brief sets out in detail

(AOB 62-64), the central theme of plaintiff’s punitive damages case was

that the jury should impose a massive punitive damages award for the

express purpose of punishing PMUSA for harms suffered by persons other

than plaintiff. In light of the evidence submitted by plaintiff and the

argument made by her counsel, the trial court’s refusal to give the proposed

instruction improperly allowed the jury to punish PMUSA for harm to

countless unidentified smokers and led directly to the gargantuan punitive

damages verdict.

Plaintiff’s punitive damages argument could not have been more

violative of PMUSA’s constitutional right to due process of law. The U.S.

Supreme Court has held that “[d]ue process does not permit courts, in the

calculation of punitive damages, to adjudicate the merits of other parties’

hypothetical claims against a defendant under the guise of the

reprehensibility analysis.” (State Farm, supra, 538 U.S. at p. 423.) It is

fundamentally unfair to punish a defendant based on speculative harms to

non-parties because doing so “creates the possibility of multiple punitive

damages awards for the same conduct” and because a “defendant should be

punished for the conduct that harmed the plaintiff, not for being an

unsavory character.” (Ibid.) Yet, in direct conflict with State Farm,

22 PMUSA asked to supplement this instruction with a similar instruction:
“You are not to punish defendant for the impact of its conduct on
individuals in other states or countries.” (CT 18500-01.)


